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Written Direct Statement of SoundKxchange. Inc.
Volume 6 of 6: Designated Testimony from 2005-1 CRB DTRA:

Exhibits to Written and Oral Testimony of Barrie Kessler

Exhibits to Written Testimony - See attached index.

Exhibits to Oral Testimony Admitted into Evidence

~ Services Exhibit 98: 2004 webcaster payments to SoundExchange
(RESTRICTED)

~ Services Exhibit 154: SoundExchange Analysis sheet re: Receipt and
Enforcement Effectiveness Tracking (as of June 2, 2006) (RESTRICTED)

~ Services Exhibit 155: SoundExchange's Responses and Objections to
Interrogatory No. 9 from First Set of Interrogatories to SoundExchange by
DiMA, et al. (Jan. 27, 2006) (RESTRICTED)

~ Services Exhibit 157: Webcasting Performance and Ephemeral License
Agreement between SoundExchange and National Public Radio, Inc. (NPR)
(Nov. 13, 2001) (RESTRICTED)

~ Services Exhibit 158: SoundExchange Financial Statement, Inception through
Calendar 2005



Exhibits Sponsored by Barrie L. Kessler

211 DP

212 DP
213 DP
214 DP
252 DP

253 DP

259 DP

260 DP

261 DP

262 DP

263 DP

264 DP

265 DP

Flow-chart illustrating SoundExchange's royalty collection and distribution
procedures

Sample SoundExchange Statement of Account

Sample SoundExchange Notice of Election

Sample SoundExchange Report of Use

Sample SoundExchange Copyright Owner Statement reflecting performances
associated with royalty payment

Sample SoundExchange Artist Statement reflecting performances associated with

royalty payment

Sample Statement of account filed by satellite carrier Primetime 24 Joint Venture

(Copyright Office Form SC)

Sample statement of account filed by satellite carrier DirecTV, Inc. (Copyright
Office Form SC)

Sample statement of account filed by satellite carrier DirecTV Latin America

(Copyright Office Form SC)

Sample statement of account filed by cable television system Galaxy Cable Inc.

(Copyright Office Form SA1-2)

Sample statement of account filed by cable television system ComCast of Virginia

(Copyright Office Form SA1-2)

Sample statement of account filed by cable television system Southwest Cablevision

(Copyright Office Form SA1-2)

Agreement relating to distribution of satellite royalty fees by the Copyright Office

407 DP Determination ofReasonable Rates and Terms for the Digital Performance of Sound

Recordings and Ephemeral Recordings; Final Rule, 67 Fed. Reg. 45,239 (July 8,

2002) ("Webcaster I Librarian's Decision")

411 DP Determination of Reasonable Rates and Terms for the Digital Performance of Sound

Recordings; Final Rule and order, 63 Fed. Reg. 25,394, 25,412 (May 8, 1998) ("PES

I Librarian's Decision")

414 DP

415 DP

416 DP

Reply Comments of the Recording Industry Association of America, Inc,, in Docket

No. RM 2002-1A (Apr. 26, 2002)

Comments of the Recording Industry Association of America, Inc., in Docket No.

RM 2002-1A (Apr. 5, 2002)

Comments of SoundExchange in Docket No. RM 2002-1H (May 27, 2005)



417 DP

418 DP

Comments of SoundExchange, Inc., in RM 2005-2 in response to CRB request for
Supplemental Comments (Aug. 26, 2005)

Reply Comments of SoundExchange, Inc. in RM 2005-2 in response to CRB request
for Supplemental Comments (Sept. 16, 2005)
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SX Exhibit 212 DP

STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
ELECTING PER PERFORMANCE OPTION - 2005

Send your PAYMENT and STATEMENT OF ACCOUNT to:

~CILII-tg~~t-h~r ICI~ SoundExchange, lnc.
Attn: Royalty Administration
1330 Connecticut Avenue, N.W.
Suite 330
Washington, D.C. 20036

Ca/I SoundExchange at (202) 828-0120 forits Federal Tax /dentificat/on Number.

FOR THE PERIOD:
FOR ANY MONTH DURING THE PERIOD JANUARY — DECEMBER

2005

Please identify the month for which this Statement of Account is filed (the "Month" ):

ENTITY I SERVICE NAME:

USE THIS STATEMENT OF ACCOUNT IF YOU HAVE PREVIOUSLY ELECTED'O PAY
ROYALTIES FOR THE SERVICE AND PERIOD NOTED ABOVE ON A PER PERFORMANCE
BASIS (OR IF YOU DID NOT FILE AN ELECTION FORM),

SECTION I, PER PERFORMANCE ROYALTY CALCULATION

Please enter the number of Performances transmitted for the Month. Please also fill in the monthly
information for previous months in 2005, as it is necessary to calculate the annual minimum fee.

PERFORMANCES

1. January

2. February

3. March

4. April

5. May

6. June

The Notice of Election is located at
http://scundexchange.corn/ficensee/documents/Notice of Election Nonsubscriptionservice 2004.pdf
"Performance" has the meaning set forth 69 Fed. Reg. 5693, 5696 (Feb. 6, 2004) (to be codified at

37 C.F.R. 262.2) (http://soundexchange,corn/licensee/documents/Fed Reg 2 6 04.pdf).

Last Revised, 3/25/05 Page 1 of 3



STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
ELECTING PER PERFORMANCE OPTION - 2005

PERFORMANCES

7. July

8. August

9. September

10. October

11. November

12. December

13. Add lines 1-12

10

14. Multiply line 13 by.96
15. Multiply line 14 by $0.000762 (rounded to the nearest

cent). This is your Per Performance Uability. $

SECTION II, ANNUAL LIABILITY

16. Enter the maximum number of channels or stations of
programming transmitted by the service or entity since
January 1, 2005.~ If "5" or more, then.enter "5" only.

17. If line 16 is less than "5, then multiply line 16 by $500.
If the number of your channels or stations transmitted
since January 1, 2005, is greater than or equal to '5,
then enter $2,500. This is your Annual Minimum
Fee Liability for 2005.

18. Enter the greater of lines 15 or 17.

19. Enter amounts previously paid to SoundExchange for
the months January 2005 through the current date
(inclusive of any payments previously made for your
Annual Minimum Fee Uabllity for 2005). Do not
include in this amount any payments made during
2005 for any prior year (rounded to the nearest cent). $

20. Subtract line 19 from line 18 (rounded to the nearest
vent). THIS IS THE AMOUNT THAT INUST BE PAID TO
SOUNDEXCHANGE FOR THE CURRENT MONTH.
PAYMENT IS DUE 45 DAYS AFTER THE END OF THE
MONTH. $

16

17

18

19

20

"See 69 Fed. Reg. at 5698 (to be codiTied at 37 C.F.R. 62.3(d)(2)).

CERTIFICATION PAGE

Last Revised, 3/25/05 Page 2 of3



STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
ELECTING PER PERFORMANCE OPTION - 2005

i, the undersigned owner or agent of the Licensee, or officer orpartner, if the Licensee is a
corporation or partnership, have examined this Statement ofAccount and hereby certify that the
information provided herein is accurate and that i am authorized to sign this Statement ofAccount
on behalf of the Statutory Licensee identified above.

Signature:

Name:

E-mail Address:

Address:

City, State, Zip:

Telephone Number:

Date:

SoundExchange does not make determinations as to whether each of the many services
that rely on the statutory licenses under Sections 112 and 114 of the Copyright Act is
eligible for statutory licensing, nor does it continuously verify that such services are in full
compliance with all applicable requirements. Accordingly, SoundExchange's acceptance of
a service's payment does not express or imply any acknowledgment that a service is in
compliance with the requirements of the statutory licenses.

SoundExchange does not acknowledge receipt of Statements of Account. If you wish to
receive confirmation of delivery, please mail this form by Certified !Nag, return receipt
requested.

Last Revised, 3/25/05 Page3of3



SHORT FORM
STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION

SERVICE
ELECTING PER PERFORMANCE OPTION -2005

soundvxchange

Send your PAYMENT and STATEMENT OF ACCOUNT to:

SoundExchange, Inc.
Attn: Royalty Administration
1330 Connecticut Avenue, N.W.
Suite 330
Washington, O.C. 20036

CaiI SoundExchange at (202)828-0120 forits Federal Tax Identification IVumber.

FOR THE 2005 CALENDAR MONTH OF (the "MONTH"):
(enter name of month)

ENTITY I SERVICE NAME:

URL:

THIS SHORT FORM STATEMENT OF ACCOUNT IS TO BE USED ONLY BY THOSE LICENSEES
THAT HAVE PREVIOUSLY EXCEEDED AND PAID THE ANNUAL MINIMUM FEE FOR 2005.

Please enter the number of Performances transmitted for the Month.

PERFORMANCES

t Current Month

z Line 1 multiplied by .96 (calculated}
s Line 2 multiplied by $0.000762 (calculated),

This is the amount you must pay to
SoundExchange for the Month. Payment is
due /I5 days after the end of the Month.

Lssl Revised, 3/25/05 t ofa



SHORT FORM
STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION

SERVICE
ELECTING PER PERFORMANCE OPTION- 2005

CERTIFICATION PAGE

i, the undersigned owner or agent of the Licensee, or officer or partner, if the Licensee is a
corporation or partnership, have examined this Statement of Account and hereby certify that the
information provided herein is accurate and that i am authorized to sign this Statement of
Account on behalf of the Statutory Licensee identified above.

Signature:

Name:

E-mail Address:

Address:

City, State, Zip:

Telephone Number:

Date:

SoundExchange does not make determinations as to whether each of the many services that rely on the
statutory licenses under Sections 112 and 114 of the Copyright Act is eligibk for statutory licensing, nor does
it continuously verify that such services are in tull compliance with all applicabk requirements. Accordingly,
SoundExchange's acceptance of a service's payment does not express or imply any acknowledgment that a
service is in compliance with the requirements of the statutory licenses.

SoundExchange does not acknowledge receipt of Statements of Account. If you wish to receive
confirmation ot delivery, pkase mail this form by Certified kfaif, return receipt requested.

Lssl Revised. 3/25I05 2 of 2



STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
ELECTING AGGREGRATE TUNING HOUR OPTION - 2005

Send your PAYMENT and STATEMENT
OF ACCOUNT to:

~

A'oundcxchange SoundExchange, inc.
Attn: Royalty Administration
1330 Connecticut Avenue, N.W.
Suite 330
Washington, D.C. 20036

Cali SoundExchange at (202)828-0120 forits Federal Tax Identification Number.

FOR THE PERIOD:
FOR ANY MONTH DURING THE PERIOD JANUARY - DECEMBER
2005

FOR THE 2005 CALENDAR MONTH OF (the "MONTH"):

ENTITY i SERVICE NAME:

URL:

USE THIS STATEMENT OF ACCOUNT IF YOU HAVE PREVIOUSLY ELECTED TO PAY ROYALTIES
FOR THE SERVICE AND PERIOD NOTED ABOVE ON AN AGGREGATE TUNING HOUR BASIS.

SECTION I. AGGREGATE TUNING HOUR ROYALTY CALCULATION

Please enter the amount of Aggregate Tuning Hours (rounded to the nearest minute) transmitted for
each category of programming transmitted for the current Month. Please also fill in the monthly
information for earlier months in 2005, as it is necessary to calculate the annual minimum fee.

1. January

2. February

3. March

4. April

5. May

6. June

7. July

8. August

Other
Programming

column a

Non-Music

Programming'olumn

b

Broadcast
Simulcast

Programming
column c

Footnotes on page 3

Page I of4



STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
ELECTING AGGRKGRATE TUNING HOUR OPTION -2005

9. September

10. October

11. November

12. December

Other
Programming

column a

Non-Music
Programming

column b

Broadcast
Simulcast

Programming
column c

10

13. Add lines 1 — 12
14. Multiply cell 13a by $0.0117 (rounded to th t cent). If the neares ere

are no Aggregate Tuning Hours for Other Programming, enter -0-.
15 Multiply cell 13b by $0.000762 (rounded to the nearest cent). If

there are no Aggregate Tuning Hours for Non-Music Programming,
enter -0-.

16. Multiply cell 13c by $0.0088 (rounded to the nearest cent). If there
are no Aggregate Tuning Hours for Broadcast Simulcast
Programming, enter -0-.

17. Add lines 14 - 16. This is your Aggregate Tuning Hour Liability.

13

14

15

16

17

SECTION II. ANNUAL LIABILITY

18

19

20

22

Enter the maximum number of channels or stations of pro~ramming
transmitted by the service or entity since January 1, 2005. If "5" or
more, then enter "5" onl .

If line 18 is less than "5", then multiply line 18 by $500. If the
number of your channels or stations transmitted since January 1,
2005, is reater than or e ual to "5", then enter $2,500.
Enter the greater of lines 17 or 19. This is your 2005 statutory
liability year-to&ate.

Enter amounts previously paid to SoundExchange for the
months January 2005 through the current date (inclusive of
any payments previously made for your Annual Minimum Fee
Liability for 2005). Do not include in this amount any
payments made during 2005 for any prior year (rounded to
the nearest cent .

Subtract line 21 from line 20 THIS IS THE AMOUNT THAT MUST
BE PAID TO SOUNDEXCHANGE FOR THE CURRENT MONTH.
PAYMENT IS DUE 45 DAYS AFTER THE END OF THE MONTH.

19

20

21

22

Footnotes on page 3

Page 2 of4



STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
ELECTING AGGREGRATE TUNING HOUR OPTION -2005

'The Notice of Election is located at

httpy/soundexchange.corn/licensee/documents/Notice of Election NonsubscriptlonServic

e 2005.pdf

"Aaareoate Tuninc Hours" has the meaning set forth in 69 Fed. Reg. 5693, 5695-96

(Feb. 6, 2004) (to be codified at 37 C.F.R. g 262.2)

(http://soundexchange.corn/licensee/documents/Fed Reg 2 6 04 000.pdi).

"Other Proorammina is programming that is not Broadcast Simulcast Programming

(defined in footnotes 5 and 6) or Non-Music Programming (defined in footnote 4). By way

of example, an Internet-only classic rock station would be Other Programming. See 69

Fed. Reg. at 5697 (to be codified at 37 C.F.R. II 262.3(a)(1)(ii)(C)).

"Non-Music Proarammina" is programming that is reasonably classified as news, talk,

sports or business programming. See 69 Fed. Reg. at 5697 (to be codified at 37 C.F.R. II

262.3(a)(1)(ii)(A)).

"Broadcast Simulcast" means (1) A simultaneous Internet transmission or retransmission

of an over-the-air terrestrial AM or FM radio broadcast, including one with previously

broadcast programming substituted for programming for which requisite licenses or

clearances to transmit over the internet have not been obtained and one with substitute

advertisements, and (2) An Internet transmission in accordance with 17 U.S.C. II

114(d)(2)(C)(ili) of an archived program, which program was previously broadcast over-

the-air by a terrestrial AM or FM broadcast radio station, in either case whether such

Internet transmission or retransmisslon is made by the owner and operator of the AM or

FM radio station that makes the broadcast or by a third party. See 69 Fed. Reg. at 5696

(to be codiged at 37 C.F.R. II 2622).

"Broadcast Simulcast Proorammina" is programming contained in a Broadcast Simulcast

that is not Non-Music Programming. By way of example, the retransmission on the Internet

of a classic rock terrestrial radio station would be Broadcast Simulcast Programming.

'ee 69 Fed. Reg. at 5698 (to be codified at 37 C.F.R. II 262.3(d)(2)).

Page 3 of4



STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
ELECTING AGGREGATE TUNING HOUR OPTION - 2005

CERTIFICATION PAGE

I, the undersigned owner or agent of the Licensee, or officer or partner, if the Licensee is a corporation or
partnership, have examined this Statement ofAccount and hereby certify that the information provided
herein is accurate and that i am authorized to sign this Statement of Account on behalf of the Statutory
Licensee identified above.

Signature:

Name:

E-mail Address:

Address:

City, State, Zip:

Telephone Number.

Date:

SoundExchange does not make determinations as to whether each of the many services that rely
on the statutory licenses under Sections 112 and 114 of the Copyright Act is eligible for statutory
licensing, nor does it continuously verify that such services are in full compliance with all
applicable requirements. Accordingly, SoundExchange's acceptance of a service's payment does
not express or imply any acknowledgment that a service is in compliance with the requirements of
the statutory licenses.

SoundExchange does not acknowledge receipt of Statements of Account. If you wish to receive
confirmation of delivery, please mail this form by Certified Mail, return receipt requested.

Last Revised, 3/25/05 Page4of4



SHORT FORM
STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION

SERVICE
ELECTING AGGREGATE TUNING HOUR OPTION -2005

aouncfcxch~enga

Send your PAYMENT and STATEMENT OF ACCOUNT to:

SoundExchange, inc.
Attn: Royalty Administration
1330 Connecticut Avenue, N.W.
Suite 330
Washington, D.C. 20036

Call SoundExchange at (202)828-0120 for its Eederaf Tax Identification Number.

FOR THE 2005 CALENDAR MONTH OF (the "MONTH");

ENTITY l SERVICE NAME:

(enter name of month)

URL:

THIS SHORT FORM STATEMENT OF ACCOUNT IS TO BE USED ONLY BY THOSE LICENSEES
THAT HAVE PREVIOUSLY EXCEEDED AND PAID THE ANNUAL MINIMUM FEE FOR 2005,

Please enter the amount of Aggregate Tuning Hours (rounded to the nearest minute) transmitted
for each category of programming transmitted for the Month.

Other
Programming

column a

Non-Music
Programming

column b

Broadcast
Simulcast

Programming
column c

1 Current Month
2 Cell 1a multi lied by $0.0117P

(calculated)
3 Cell 1b multiplied by

$0.000762 (calculated)
4 Cell 1c multiplied by $0.0088

(calculated)
5 Sum of lines 2 to 4. This Is the amount you

must pay to SoundExchange for the Month.
Payment is due 45 days following the end of
the month.

Last Reesed, 3/25/05 t of 2



SHORT FORM
STATEMENT OF ACCOUNT FOR AN ELIGIBLE NONSUBSCRIPTION TRANSMISSION

SERVICE
ELECTING AGGREGATE TUNING HOUR OPTION - 2005

CERTIFICATION PAGE

I, the undersigned owner or agentof the Licensee, or officer or partner, if the Licenseeis a
corporation or partnership, have examined this Statement of Account and hereby certify that the
information provided herein is accurate and that I am authorized to sign this Statement of Account
on behalf of the Statutory Licensee identified above.

Signature:

Name:

E-mail Address:

Address:

City, State, Zip:

Telephone Number:

Date:

oun c nge oes no ma e determinations as to whether each of the many services that rely on the
statutory licenses under Sections 112 and 114 of the Copyright Act is eligible for statutory licensing, nor does it
continuously verify that such services are In full compliance with all applicable requirements. Accordingly,
SoundExchange's acceptance of a service's payment does not express or imply any acknowledgment that a
service is in compliance with the requirements of the statutory licenses.

SoundExchange does not acknowledge receipt of Statements of Account. If you vvlsh to receive confirmation
of delivery, please mail this form by Certified Mail, return receipt requested.

Last Aet/ised, 3/25/05 2 of 2



STATEMEIIT OF ACCOUNT FOR AN ELIGIBLE SMALL COMMERCIAL WEBCASTER
SIMULCASTER — 2005

STATEMENT OF ACCOUNT FOR
AN ELIGIBLE SMALL COMMERCIAL WEBCASTER SIMULCASTER

PURSUANT TO SMALL WEBCASTER SETTLEMENT ACT OF 2002

All PAYMENTS and STATEMENTS OF ACCOUNT must be submitted to:

SoundBxchauge'TTN:

Royalty Administration
1330 Connecticut Avenue, N.W.
Suite 330
Washington, D.C. 20036

FOR THB PBMOD: Any month during the Period January — December 2005

STATUTORY LICBNSBB:

URL:

I. "GROSS REVENUES" AND "EXPENSES" INFORMATION:

Please provide your "Gross Revenues"'nd "Bxpenses " for each month during 2005:

Month I Gross Revenues Expenses

1 January

2 February

3 March

4 April $ $

'lease contact SoundExchange at 202.828.0120 for its Federal Tax identification Number.
"Gross Revenues" has the meaning set forth in Section 8(h) of Appendix A (the "Rates and Terms") to the

Notice ofAgreement published by the Copyright Office in the Federal Register on December 24, 2002. 67
Fed. Reg. 78510, 78513. http://www.copyright.gov/fedreg/2002/67078510.pdf.
'Exuenses" has the meaning set forth in Section 8(g) of the Rates and Terms, 67 Fed. Reg. 78510, 785 13.

httpJ/www.copyright.gov/fedregt2002/67578510.pdf.

Last Revised, 3/25/2005 1 of4



5 May

6 June

7 July

8 August

9 September

10 October

11 November

12 December

13 Add lines 1 — 12 $

II. CALCULATIONS

A. Gross Revenues Liability:

(14) Enter total Gross Revenues fiom line 13

(15) If the amount in line 14 is greater than $250,000,
proceed to line 18 and do NOT complete
line 16. Ifnot, proceed to line 16.

(16) Multiply the amount in line (14) by 10% (.10).
This is your Gross Revenue liability if
your Gross Revenues were equal to or less
than $250,000: $

(17) Subtract $250,000 5om line 14

(18) Multiply the amount in line 17 by 12% (.12) $

(19) Add $2,500 to line 18. This is your Gross
Revenue Liability ifyour Gross
Revenues were greater than $250,000



(20) Enter the greater of line 16 or 19

B. Expenses Liability:

(21) Enter total Expenses from line 13(b)

(22) Multiply line 21 by 7% (,07). This is your
Expenses Liability

C. Annual Liability:

(23) Enter greater of line 20 or line 22.

(24) Annual Minimum Fee Due. Enter $2,000
ifyou had gross revenues during 2004 ofnot
more than $50,000 snd expect gross revenues
of less than $50,000 during 2005. Otherwise,
enter $5,000.

(25) Enter the greater of line 23 or 24.

(26) Enter amounts previously paid for 2005. Ifno
amounts paid, enter -0-.

(27) Subtract line 26 from line 25. This is the
amount you must pay to SoundExchange $

(20)

(21)

(22)

(23)

5.000.00 (24)

(25)

(26)

(27)

PKMAINDER OF PAGE INTENTIONALLY BLANKJ



STATEMENT OF ACCOUNT FOR AN EL1GlBLE SMALL COMMERCIAL WEBCASTER
SIMULCASTER- 2005

CERTIFICATION

I, the undersigned owner or agent of the Licensee, or officer or partner, if the
Licensee is a corporation or partnership, have examined this Statement ofAccount and
hereby certify that the information provided herein is accurate and that I am authorized to
sign this Statement of account on behalfof the Eligible Small Webcaster identified
above.

Signature:

Name:

Title:

Address:

City, State Zip:

Telephone Number:

8-mail Address:

Date:

SoundExchange does not make determinations as to whether each of the many services that
rely on the statutory licenses under Sections 112 and 114 of the Copyright Act is eligible for
statutory licensing, nor does it continuously verify that such services are in full compliance
with all applicable requirements. Accordingly, SoundExchange's acceptance of a service's
payment does not express or imply any acknowledgment that a service is in compliance with
the requirements of the statutory licenses.

Last Revised, 3/25/2005 4of4



STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

Send your PAYMENT and STATEMENT Of ACCOUNT to:

~Llf1CIKXC:hE9AQM
SoundExchange, inc,
Attn: Royalty Administration
1330 Connecticut Avenue, N.W,
Suite 330
Washington, D.C. 20036

Call SoundExchange at (202) 828-0120 forits Federal Tax identification Number.

FOR THE PERIOD:

ENTITY I SERVICE NAME:

JANUARY - DECEMBER, 2005

URL;

USE THIS STATEMENT OF ACCOUNT IF YOU HAVE PREVIOUSLY ELECTED TO PAY ROYALTIES FOR THE SERVICE AND
PERIOD NOTED ABOVE ON A PERCENTAGE Of REVENUE BASIS.

THE ELECTION OF A NIETHOD TO CALCULATE LIABILITY MUST BE MADE ON THE NOTICE OF ELECTION FOR A NEW
SUBSCRIPTION SERVICE FOR THE 1998«2004 PERIOD, LOCATED AT
http:llsoundexchange.comliicenseeidocumentslNotice of Election NewSubscrtptlon 1998-2004.pdf
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STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - Z005

! IMPORTANT NOTICE TO STATUTORY LICENSEES:

The regulation permitting services to pay royalties on a percentage of revenue basis is very complicated, Services are advised to
review carefully the regulation for this rate option, particularly the definition of "Subscription Services Revenue," to ensure that
they are properly calculating their liability, The relevant regulations are set forth in the Appendix attached at the end of this
Statement of Account for ease of reference.

In order to be eligible for this Percentage of Subscription Service Revenues Option, a Ucensee may not engage ln pricing
! practices whereby the Subscription Service is offered to subscribers on a 'loss leader'asis or whereby the price of the
I Subscription Service is materially subsidized by payments made by the subscribers for other products or services.

If you do not qualify to pay royalties on a percentage of revenue basis, then you must pay royalties on a Per Performance or
Aggregate Tuning Hour basis,

SECTION I, PERCENTAGE OF SUBSCRIPTION SERVICE REVENUES OPTION

A. Calculation of Per Subscriber Minimum

Please enter the number of Subscribers 'or each month of the Period. Year to date information is required in order to determine
whether payments in excess of the annual minimum fee are required

Subscribers
1 January

2

February

S March

4 April

6 May

0 June

T July

0 August

Footnotes on page 4

Last Revised, 3/29/2005 Page 2 of 11



STATEivIENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

9 September

10 October

11 November

12 December

13 Add lines 1 — 12,

Subscribers

10

12

13
14 Multiply Line 13 by 27 cents ($0.27). This is your Per Subscriber Minimum

Before Adjustment.

14

B. Calculation of Subscription Services Revenue

Please enter the relevant revenues for each month of the Period.

15 Subscription fees'6
Advertising

17 Revenue Sharing
/Commissions'S

Data fees'9

Bad debts recovered'0

For each column, add
lines 15 thru 19.

Footnotes on page 4

January
(column a)

February
(column b)

March
(column c)

$

April
(column d)

May
(column e)

June
(column f)

15

16

17

18

19

20

Last Revised, 3/29/2005 Page 3 of 11



STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

21 Subscription

22 Advertising

23 Revenue
Sharing/Commissions

24 Data fees

July
column

August
column h

September
column i

October
column

November
column k

December
column I

21

22

23

24
25 Bad debts recovered

26 For each column, add
lines 20 thru 25.

25

26

"Subscribers" means each person who subscribes to the Subscription Service for all or any part of the month or to
whom the Subscription Service otherwise is delivered by a Ucsnsee without a fee (e.g., during a free trial period).
'For a complete definition of this element of Subscription Services Revenue, see 37 C.F.R. Ii 262.2(m)(1)
For a complete definition of this element of Subscription Services Revenue, see 37 C.F.R, g 262.2(m)(2)

'For a complete definition of this element of Subscription Services Revenue, see 37 C.F.R. g 262.2(m)(3)
'For a complete definition of this element of Subscription Services Revenue, ses 37 C,F.R. g 262.2(m)(4)
For a complete definition of this element of Subscription Senrices Revenue, ses 37 C.F.R. g 262,2(m)(5)

Last Revised, 3/29/2005 Page 4 of 1l



STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

27 Add lines 15(a) thru 15(f) and lines 21(g)
thru 21(l). This is the total subscription
fees revenue.

28 Add lines 16(a) thru 16(f) and lines 22(g)
thru 22(l). This is the total Advertising
revenue.

29 Add lines 17(a) thru 17(f) and lines 23(g) thru 23(l). This is the
total Revenue Sharing/Commissions revenue.

30 Add lines 18(a) thru 18(f) and lines 24{g)
thru 24(i), This is the total Data fees
revenue.

31 Add lines 1S(a) thru 1S(f) and lines 25(g) thru 250). This ls the
total Bad debts recovered revenue.

32 Add lines 27 - 31

33 Multiply Line 32 by 10.9% (.109). Thts ls your Percentage of Subscription
Services Revenue Liability Before Adjustment.

34 Enter the greater of Line 14 or 33. This is your Percentage of Subscription
Services liability if there Is no adjustment for direct licensed content.

YTD Totals

27

28

30

31

32

33

34

[REMAINDER OF PAGF INTENTIONALLY BLANK)

Last Revised, 3/29/2005 Page 5 of I l



STATEMENT OF ACCOUNT FOR A NE% SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

C. Ad ustment for Direct Licensed Content

A service seeking to take an adjustment for direct licensed content must complete this section; provided, however, that this option is not
available for a Subscription Service where:

(A) a particular computer software product or other access device must be purchased for a separate fee from the Service as a
condition of receiving transmissions of sound recordings through the Subscription Service, and the licensee chooses not to include
sales of such software product or other device to subscribers as part of Subscription Service Revenues in accordance with section 37
C.F.R. g 262.2(m)(3), or

(B) the consideration paid or given to receive the Subscdption Service also entitles the subscriber to receive or have access to

material, products or services other than the Subscription Service (for example, as in the case of a 'bundled service'onsisting of
access to the Subscription Service and also access to the Internet in general).

)

36 January

36 February

37 March

38 April

39 May

40 June

41 July

42 August

43 Se tember

Footnotes on page 7

Total Performances'olumn a

Total Direct
Licensed

Performances
column b

35

36

37

38

39

40

41

42

43

Last Revised, 3/29/2005 Page 6 of 11



STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - Z005

44 October

45 November

46 December

47 Add lines 35- 46.

46 Subtract Line 47(b) from Line 47(a)
49 Divide Line 48 by line 47(a). This is the fraction to be used for adjusting the

Percentage of Subscription Services Revenue liability for direct licensed content,
if applicable. Enter "100%" if you are not taking any adjustments for direct
licensed content.

60 Multiply Line 34 by line 49. This is your adjusted Percentage of Subscription
Services Revenue liability.

Total Performances'olumn a

Total Direct
Licensed

Performances
column b

0/

45

46

47

49

50

SECT(ON ll.
I

ANNUAL LIABILITy

51

52

53

The Annual Minimum Fee Liability for any service electing to pay royalties on a percentage of revenue basis is

$5,000,

Enter the greater of I ine 50 or 51. This is your statutory liability for the Period.

Enter amounts previously paid to SoundExchange for the Period. Do not include in this amount any payments made
during 2005 for any prior year,

Subtract Line 53 from Line 52. THIS IS THE AMOUNT THAT MUST BE PAID TO SOUNDEXCHANGE FOR THE
PERIOD.

$5,000.00 51

54

"Performance" has the meaning set forth in 69 Fed, Reg. 5693, 5696 (Feb. 6, 2004) (to be codified
at 37 C.F.R. g 262.2)
See 69 Fed. Reg. at 5698 (to be codified at 37 C.F.R, g 262.3(d)(2)).

Last Revised, 3/29/2005 Page 7 of 11



STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

CERTIFICATION PAGE

l, the undersigned owner or agent of the Licensee, or officer or partner, if the Licensee is a corporation or partnership, have examined this
Statement ofAccount and hereby certify that the information provided herein is accurate and that l am authorized to sign this Statement of
Account on behalfof the Statutory Licensee identified above.

Signature;

Name:

E-mail Address:

Address:

City, State, Zip:

Telephone Number:

Date:

SoundExchange does not make determinations as to whether each of the many services that rely on the statutory licenses under
Sections 112 and 114 of the Copyright Act is eligible for statutory licensing, nor does it continuously verify that such services are in
full compliance with all applicable requirements. Accordingly, SoundExchange's acceptance of a service's payment does not express
or imply any acknowledgment that a service is in compliance with the requirements of the statutory licenses,

SoundExchange does not acknowledge receipt of Statements of Account. If you wish to receive confirmation of delivery, please
mail this form by Certified Mail, return receipt requested.

Last Revised, 3/29/2005 Page 8.of I I



STATEMENT OF ACCOUNT FOR A NE%'UBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

APPENDIX

37 C.F.R. g 262.2 Definitions

For purposes of this part, the following definitions shel[ apply:

*

(m) Subscription Service Revenues shall mean all monies and other consideration paid or payable, including the fair market value
of non-cash or in-kind consideration paid or payable by third parties, from the operation of a Subscription Service, as comprised of
the following;

(1) Subscription fees and other monies and consideration paid for access to the Subscription Service by or on behalf of
subscribers receiving within the United States transmissions made as part of the Subscription Service;

(2) Monies and other consideration (including without limitation customer acquisition fees) from audio or visual advertising,
promotions, sponsorships, time or space exclusively or predominantly targeted to subscribers of the Subscription Service, whether

(i) On or through the Subscription Service media player, or on pages accessible only by subscribers or that are
predominantly targeted to subscribers, or

(ii) In e-mails addressed exclusively or predominantly to subscdibers of the Subscription Service, or

(iii) Delivered exclusively or predominantly to subscribers of the Subscription Service in some other
manner, in each case less advertising agency commissions (not to exceed 15'io of those monies and other
consideration) actually paid to a recognized advertising agency not owned Qi controlled by Licensee;

(3) Monies and other consideration (including without limitation the proceeds of any revenue-sharing or
commission arrangements with any fulfillment company or other third party, and any charge for shipping or
handling) from the sale of any product or service directly through the Subscription Service media player or
through pages or advertisements accessible only by subscribers or that are predominantly targeted to
subscribers (but not pages or advertisements that are not predominantly targeted to subscribers), less

(i) Monies and other consideration from the sale of phonorecords and digital phonorecord deliveries
of sound recordings,

Last Revised, 3/29/2005 Page 9 of 1 1



STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

(ii) The Licensee's actual, out-of-pocket cost to purchase for resale the products or services
(except phonorecords and digital phonorecord deliveries of sound recordings) from third parties, or in the
case of products produced or services provided by the Licensee, the Licensee's actual cost to produce the
product or provide the service (but not more than the fair market wholesale value of the product or service), and

(iii) Sales and use taxes, shipping, and credit card and fulfillment service fees actually paid to unrelated
third parties; provided that:

(A) The fact that a transaction is consummated on a different page than the page/location where
a potential customer responds to a "buy button" or other purchase opportunity for a product or service advertised
directly through such player, pages or advertisements shall not render such purchase outside the scope of
Subscription Service Revenues hereunder, and

(B) Monies and other consideration paid by or on behalf of subscribers for software or any other
access device owned by Licensee (or any subsidiary or other affiliate of the Licensee, but excluding, for the
avoidance of doubt, any entity that sells a third-party product, whether or not bearing the Licensee's brand) to
access the Licensee's Subscription Service shall not be deemed part of Subscription Service Revenues, unless
such software or access device is required as a condition to access the Subscription Service and either is
purchased by a subscdiber contemporaneously with or after subscribing or has no independent function other than
to access the Subscription Service;

(4) Monies and other consideration for the use or exploitation of data specifically and separately concerning
subscribers or the Subscription Service, but not monies and other consideration for the use or exploitation of data
wherein information concerning subscribers or the Subscription Service is commingled with and not separated or
distinguished from data that predominantly concern nonsubscribers or other services; and

(5) Bad debts recovered with respect to paragraphs (m)(1) through (4) of this section; provided that the
Subscription Service shall be permitted to deduct bad debts actually written off during a reporting pediod.

37 C.F.R. tf 262,3 Royalty fees for public performances of sound recordings and for ephemeral recordings* * * (a)(2)
Subscription Services. For their operation of Subscription Services, Licensees other than Business Establishment Services shall, at
their election as provided in paragraph (b) of this section, pay at one of the following rates:

Last Revised, 3/29/2005 Page 10 of 11



STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENTAGE OF REVENUE OPTION - 2005

(i) Per Performance 0 tion. $0.000762 (0.0762 cents) per Performance for all digital audio transmissions, except that 4% of Performances
shall bear no royalty to approximate the number of partial Performances of nominal duration made by a Licensee due to, for example, technical
interruptions, the closing down of a media player or channel switching; Provided that this provision is not intended to imply that permitting users ofa'erviceto "skip" a recording Is or is not permitted under 17 U.S.C. 114(d)(2). For the avoidance of doubt, this 4% exclusion shall apply to all
Licensees electing this payment option irrespective of the Licensee's actual experience in respect of partial performances.

(ii) A re ate Tunin Hour 0 tion.—
(A) Non-Music Programming, $0.000762 (0,0762 cents) per Aggregate Tuning Hour for programming reasonably classiTied as news, talk,

sports or business programming.

(B) Broadcast Simulcasts, $0.0088 (0.88 cents) per Aggregate Tuning Hour for Broadcast Simulcast programming not reasonably
classified as news, talk, sports or business programming.

(C) Other Programming. $0.0117 (1.17 cents) per Aggregate Tuning Hour for programming other than Broadcast Simulcast programming
and programming reasonably classified as news, talk, sports or business programming.

(iii) Percents e of Subscdi tion Service Revenues 0 tion. 10.9% of Subscription Service Revenues, but in no event less than 27 cents per
month for each person who subscribes to the Subscription Service for all or any part of the month or to whom the Subscription Service otherwise is
delivered by Licensee without a fee (e.g„during a free trial period), subject to ths following reduction associated with the transmission of directly
licensed sound recordings (if applicable), For any given payment period, the fee due from Licensee shall be the amount calculated under the
formula described in the immediately preceding sentence multiplied by the foltoviing fraction: the total number of Performances (as defined under g
262.2(j), which excludes directly licensed sound recordings) made by the Subscription Service during the period in question, divided by the total
number of digital audio transmissions of sound recordings made by the Subscription Service during the period in question (inclusive of
Performances and equivalent transmissions of directly licensed sound recordings), Any Licensee paying on such basis shall report to the
Designated Agent on its statements of account the pertinent music
use information upon which such reduction has been calculated. This option shall not be available to a
Subscription Service where—

(A) A particular computer software product or other access device must be purchased for a separate
fse from the Licensee as a condition of receiving transmissions of sound recordings through the Subscription Service,
and the Licensee chooses not Io include sales of such software product or other device to subscribers as part of
Subscription Service Revenues in accordance with $ 262.2(m)(3), or

(B) The consideration paid or given to receive the Subscription Service also entitles the subscriber to
receive or have access to material, products or services other than the Subscription Service (for example, as in the
case of a "bundled service" consisting of access to the Subscription Service and also access to the Internet in general).
In all events, in order to be eligible for this payment option, a Licensee may not engage in pricing practices whereby the
Subscription Service is offered to subscribers on a "loss leader"'asis or whereby the price of the Subscription Service is
materially subsidized by payments made by ths subscribers for other products or services.

Last Revised, 3/29/2005 Page 11 of 11



SHORT FORLI STATEMENT OF ACCOUNT FOR A NEVI SUBSCRIPTION SERVICE ELECTING PERCENT OF REVENUE. 0005

Send your PAYMENT and STATEMENT OF ACCOUNT tot

SOunCIeXChaFtgE
SoundExchange,inc.
Attn: Royalty Administration
1330 Connecticut Avenue, N.W.
Suite 330
Washington, D.C. 20036

Call SoundExcftenge at (202)8280 120 for its Federal Tax Identification Ifumteer.

FOR THE 2005 CALENDAR hllONTH OF (the "Month"):
(enter name of month)

ENTITY I SERVICE NAME:

URL:

THIS SHORT FORhs STATEMENT OF ACCOUNT IS TO BE USED ONLY BY THOSE LICENSEES THAT HAVE
PREVIOUSLY EXCEEDED AND PAID THE ANNUAL hllNIIAUllll FEE FOR 2005.

IMPORTANT NOTICE TO STATUTORY LICENSEESI

The regulation permitting services to pay royalties on a percentage ot revenue basis is very
complicated. Services are advised to review carefully the regulation for this rate option, particularly the
definition of "Subscription Services Revenue," to ensure that they are properly calculating their liability.
The relevant regulations are set forth in the Appendix attached at the end of this Statement of Account
for ease of reference.

ln order to be eligible for this Percentage of Subscription Service Revenues Option, a Licensee may not
engage In pricing practices whereby the Subscription Senrlce is offered to subscribers on a 'lossleader'asis

or whereby the price ot the Subscription Senrtce Is materially subsidized by payments made by
the subscribers for other products or services.

If you do not qualify to pay royalties on a percentage of revenue basis, then you nIRE( pay royalties on a
Per Performance or Aggregate Tuning Hour basis.

Leel ae 'eed. erdelDS I otr



SHORT FORM STATESIENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENT OF REVENUE 2006

SECTION I. PERCENTAGE OF SUBSCRIPTION SERVICE REVENUES OPTION

A. Calcutatlon of Per Subscriber Minimum

Please enter the number ot Subscribers'or the current Month.

I Current Month
Subscribers

2 Une I multiplied by 27 cents ($0.27) (calculated).
This is your Per Subscriber Minimum Before
Adjustment.

B. Calcuiation of Subscr i tlon Services Revenue

Please enter the relevant revenues for the current Month.

9 Subscription fees'

Advertisings

9 Revenue Sharing /Commissions'

Data lees'

Bad debts reccverecP

8 Total Subscription Services Revenue (calculated}

9 Line 8 multiplied by 10.9% (.109) (calculated) . This
is your Percentage of Subscription Services
Revenue Liability Before Adjustmsnk

10 Greater of line 2 or 9 (ca/culated). This is your
Percentage of Subscription Services liability if
there is no adjustment for direct licensed content.

10

'Subscribers means each person who subscribes to the Subscriipiion Sendice for sa or any pmt ol Ihe month gr

lowborn

Ihe Subscripson
service otherwise Is deiwered by a Ucenseo wiewut a lee (e.g.. during s tres Irlal period).

'Fcr a complete definition ot Ibis element of subscripfon services Revenue, 622 37 0 F R. 6 2622(rn)(1).

'For a complote dofinltlon of Ibis element at Subscription Services Revenue, ~se 37 C F R. 6 262 2(m)(2}.

'Fora complete detrison of Ibis slomenl ol Subscripson Services Revenue, see 37 C.F.R. $ 262.2(m)(3}.

'For a complete derinison of this element of subscription smvices Revenue. 22237 0 F R. 0 262.2(m}(4).

For a complete deririiaon ol this eloment ol Subscription Smvices Revenue, see 37 C.F.R. 6 262.2(m)(5).

Lsd he vires, slsecs 2 of 7



SHORT FORAI STATELIENT OF ACCOUNT FOR A NEW SVBSCRIPllON SERVICE ELECTING PERCENT OF REVENUE 2005

C. Adjustment for Direct Licensed Content

A senilce seeking to take an adjustment for direct licensed content ~mu complete this section; preiided, however,
that this option is not available for a Subscription Senrice where:

(A) a particular computer software product or other access device must be purchased lor a separate fee from the
Service as a condition of recebiing transmissions of sound recordings through the Subscriptio SenilCe, and the
licensee chcoses not to include sales ot such software product or other device lo subscribers as perl of Subscription
Service Revenues in accordance with section 37 C.F.R. 9 262.2(m)(3), or

(8) the consideration paid or given to receive Ihe Subscription Senrice also entitles the subscriber to receive or
have access to material, products or services other than the Subscription Senilce (for example, as in the case of a
'bundled service'onsisting of access to the Subscrilption Service and also access to the Internet in general).

tl
Place an "X" in Line 35 it you are taking an adjustment for
direct licensed content =====—==-n=-s

12 Current Month
13 Cell 12{a) divided by cali 12(b). This is the fraction to

be used for adjusting the Percentage of Subscription
Services Revenue liability for direct licensed content, if
applicable. It you are not taking an adjustment for
direct licensed content, then 100'I» (ca/cu/a/ed)

Total Performances, i.e.,
Transmissions of Sound
Recordings for Which a

License is Required.
column a

Total Performances (i.e.,
number in column a
PLUS Total Direct

Ucensed Performances'
column b

12

t00.0000% 13

14 Line 10 multiplied by line 13. This is your adjusted
(or unadjusted) Percentage of Subscription
services Revenue liability. (ca/cu/ared).

THIS IS THE AMOUNT THAT MUST BE PAID TO
SOUNDEXCHANGE FOR THE MONTH, PAYMENT
IS DUE 45 DAYS AFTER THE END OF THE
MOtdTH.

14

'See Appendix lor deriri1ion of Toto/Performances

'Direct Licensed performances means each instance in which any porson of a sound recording Is poblidr performed Io a Listener by
means ol a digital audio sarmmisslon or relransmisslon (e g., Ihe desvsry of any portion of a single track from a compact disc lo one
Listener) where Ine service nas prsnously obta/ned a scenes from the copyright owner ol such sound recording.
'~s as Fed. Reg. st sess ito be codified at 37 O.F.R. 9 2s? 3{dl{2)l.

Last nsvlrsa. Slsalas 3of7



SHORT FORM STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENT OF REVENUE -2005

CERTiFICATION PAGE

I, the undersigned owner or agent of the Licensee, or oflicer or partner, if the Licensee is a
corporation or partnership, have examined this Statement ofAccount and hereby certify that
the information provided herein is accurate and that I am authorized to sign this Statement of
Account on behaif of the Statutory Licensee identified above.

Signature:

Name:

E-mail Address;

Address:

City, State, Zip:

Telephone Number;

Date:

SoundExchonge docs not make determinations as to whether each of the many servlcos that rely on tho statutory gcenses under
Sections 112 and Its ot the Copyright Act Is eligible for statutory licensing, nor docs It continuously verily that such services are In
full compliance who ag applicable requlroments Accordingly, SoundExchsnge's acceptance of a service's payment does nat
express or Imply any acknowledgment that a senr ice Is ln comp lienee with the requlremerrls ol the statutory licenses.

SoundExchange does not acknowledge recolpt ot Statements of Accaunl. It you wish to rocelve confirm otlon of delivery, please mall
this form by Certified Mall, return receipt requested.

Lan nor'ere. slz9/05 4.ol 7



SHORT FORM STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENT OF REVENUE-2003

APPENDIX

37 C.F.R. 5 262.2 Definitions.

For purposes of this part, Ihs toaowirc dehnhions shall apply.

3) Tofaf Performances means each mstance in which any portion ol a sound recording is publidy performed lo a Listsrmr

by means cf a digital audio transmission or relransmission (e.g., the delivery of any portion of a single track from

a compact disc lo one Listener) bul excluding the following:

(I) A performance ot a sound recording that does nct require a goense (e g.. the sound recording is not copyrighted);

(2) A performance of a sound recording for which the seneca has previously obtained a license fram the Copyright Owner
of such sound recording; and

(3) An incidental performance thai bolht

(i) Makes no more Ihan incidental use of sound recordings induding. but not limited to. brief musical transitions
in and out of commercials or program segments, brie performances during news. talk antt sports programming. briet
background performances during disk jockey announcemenls, brie performances during commercials ol sixty seconds
or lass in duration. or brlet performances during sporting or other public events and

(il) Other Ihan ambient music that Is background at a public event, does not contain an entire sound recording and
does not feature a paracutar sound recording of more than thlny seconds (as in the case ol a sound lecmdtng used
as a theme song.

(m) Subscription Service Revenues shall mean ag monies and other consideralion paid or payable, including Ihe
fwr market value of non-cash or iivkrnd considerakon paid or payable by dard parties, fram the operation of a
Subscnpiion Seneca, as comprised of Ihe following:

(I) subscription fees and other monies and consideration paid for access to Ihe Subscrlpaon Service by or on behag of
subscribers receiving vnttvn the United Slates Iransmissions made as part of Ihe Subscription Service:

(2} Morie" and other consideration (including without limitation customer acquisidon lees) frcm audio or visual advertising,
promoliorw, sponsorships, time or space exdusively or predominantly targeted to subscribers of the Subscription Service,
whether

(i) On or through the Subscripgon Senriice media player, or on pages accas"ime rxyyby subscriibers or that are
predominangy largetsrt to subscribers, or

(li) In e-maga addressed exclusively or predominandy to subscribers of Iha Subscripson Service. or

(iii) Dolivered mxsusively or predominanay to subsmibers of the subscxiption smvice in some other
manner. in each ca:e less advertising agency commissions (not to exceed ISM of those monies and other
consideration) actuagy paid lo a recognized advertising agency not owred or controgad by Ucsnsen;

(3) Monies and other consideration (including without limitation the proceeds of any revenue-sharing or
commission arrangements with ony fulggment company or other third party, and any charge for shipping or
handling) from the sale of any product or service direaly through the Sub crlption Service media player or
through pages or advertisements accessible only by subscribers or that are predominantly targeted to
subscribers (bul not pages or advertisements that are not prodominangy largeuxl to subscribers), less

(i) krxmies and other consideration frcm the sale of phonorecords and digital phonorecord delkreries
of sound recordings,

(ii) The Ucerwee's acluat. oul-ol-pocket ecol to pwchase kx resale Ihe products or services
(except phonorecords and digital phonorecord deliveries of sound recordings) 1 rom Ihird parfas. or In the
case ol products produced er senrices pnwided by Ihe Licerwee, Ihe Ucensee's actual cost lo produce the
product or provide Itw service (bul nat more than \he lair market whole"ale value of Ihe product or sorvice), and

(igi} Sales and use laxes. shipping. and credit card and fulSment service fee" actually paid lo unrelated
third pwflss; provided thaL'A)

The feel thai a transacaon Is consummated on a dil(erent page ihan the page/tocaaon where

Lva ns 'ssii,sixslc 5 of 7



SHORT FORhl STATEMENT OF ACCOUNT FOR A NEIV SUBSCRIPTION SERVICE ELECTING PERCENT OF REVENUE-2005

a patentlal customer responds los "buy button" or other purchase cpporlunity Ior a product or stsvice advertised
direcay through such player, pages or adverasemenls shall not render such purchase outside the scope ol
Subscription Service Revenue" hereunder, and

(8) Monies and other consideration paid by or on behalf ot subscribers lor software or any carer
access device owned by licensee (or any subsidiary or other afgliate of lhe Ucensee, but excluding, for the
avoidance of doubt, any entity that sells a thinl.party product, whether or not bearing the Licensee's brand) to

access the licensee's subscriiption service shall not be deemed pan ot subscripacn sennco Revenues. unless
such software or access device is required as a condition to access the Subscnpbon Service and either is
purchased by a subscribm contemporaneously with or after subscribing or has no independent function other than
to access the Subscnptron Senses:

(4) Morses and ether consideration for Ihe use or exploitation of dale speoficaay end separately concerning
subscribers or Ihe Subscription Servico, bul nol monies and other corlsideration for Ihe use or exploilallon of ttala
wherem informauon concerrfng subscribers or the Subscriplion Service is commtng led with and not separated or
drsungurshed Irom dale that predominantly concern nonsubscribers or other senxces; and

(5) Bad debts recovered vnth respect to paragraphs (m)(1) through (4} of Ibis section: provided that the
subscnplron Servrce shall be permiaed lo deduct bad debts actually writte otf during a reporting period.
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SHORT FORM STATEMENT OF ACCOUNT FOR A NEW SUBSCRIPTION SERVICE ELECTING PERCENT OF REVENUE 2005

37 C.F.R. g 262.3 Royalty tees for public pertormsnces of sound recordings and for ephemeral recordings

(a)(2) Subscription Swvicos. For their operation of Subscrlpfion Services, Ucensees other Ihan Business Eslabfishmenl
Services shall. at their election as provided ln paragraph (b) of this section. pay ai one of the fosowing ralesi

(I) per perfwmance opucrx $0.000762 (0.07e2 cents) per perlormance for ag digital audio Iran missions. except that 47
of Periormances shall bear no royalty lo appmximate the number of partial Performances of nominal duration made by a
Ucen'ee due!0, lor example, techmcal interrupfions, the dosing down of a media player cr channel svwtdfing; Provided that
Ibis provision is not Inlerxled to Imply Ihat permilfing users at a service lo "skip a recording is or Is not permitted under 17
U.S.C. 0 114(d)(2). For the avoidance of doubt, this 4% exdusion shall apply to alt Ucensees electing this payment option
irrespccdvo of Ihe Ucensee'8 actual experience in respect of partial performances.

(ii) Aggregele Tuning Hour Option.—
(A) Non-Music Programming. $0.000762 (0.0762 cents) por Aggregate Tuning Hour for programming reasonably

classified as news, lalk, sports or business programming.

(B) Broadcast Simulcasts. $0.0088 (0.88 cents) per Aggregate Turfing Hour for Broadcast Simulcast programming not
reasonably classified as news, lais, sports or business prcgramming

(C) Olhet Prcgremming. $0.0I I7 (1.17 cents) per Aggregate Tuning Hour lor programming other than Broadcast
Simulcast programming anti programming reasonably dassified as rmws, talk, sports or business programming.

(si) percenlage of subscripnon service Revenues oplion. 10 9% of subsciipson service Revenues, but in no eventless
than 27 cents per month for each person who subscribes lo the Subscripfion Service tor aa or any perl of the month or to whcm
lhe Subscription Service otherwise is delivered by Ucensee without a fee (e.g., during a Iree uial period). subject to Ihe
fogowing reduction associated wiih the transmission of directly licensed sound recordings (ii applicable). For any given paymenl
period, the fee due from Ucensee shag be the amount calculated under Ihe formula described in the immediately preceding
sentence multiplied by the logowing fracfiont the total number of performances (as defined under 0 262 20). which exmudas
directly licensed sound recordings) made by the Subscription Service during the period in question, divided by the lotal number
of digital audio uansmissions of sound recordings made by the Subscription Service during the period in question (inclusive of
Performances and oquivaient Iransmissions of direcfiy licensed sound recordings). Any Licensee paying on such basis shall
repoh lo the Designated Agent on ils slalem enls of account the perlinent music
use information upon which such reduclion has been calcvlaled. This opdon shall not be available to a
Subscription Sorvice where—

(A) A parficular computer software produm or other access device must be purchased for a separate
lee from Ihe Licenses as a condilion ol receiving Iransmissions of sound recordings through the Subscripfion Service.
and the Ucensce chooses not to Include sales ol such sotavare product or other device to subscribers as pen of
Subsdtpuon Service Revenues in accordance with g 262.2(m)(3), or

(B) The considerafion paid or given lo receive gte Subscription Service also enliges the subscriber to
receive or have access lo material, products or sorvices other than Ihe Subscription Service (lor example, as in the
case ol a "bundled service'onsisting ol access to the Subscription Service and also access to the Internet in general).
In ag events, in ordor lo be eligible ior Ibis paymenl option, a Ucensee may not engage in pricing pracsces whereby Ihe
Subscriplion Service is offered to subscnbcrs an a "loss leader"'asis or whereby Ihe price ol the Subscription Senrice is
maleriaby subdidixed by payments made by Ihe subscribers for other products or services.
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SX Exhibit 213 DP
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NOTICE OF ELECTION TO PAY ROYALTIES AS AN ELIGIBLE
SMALL WEBCASTER

For All or Any Portion ofPeriod January 1, 2005 — December 31, 2005
(mttst befiled by no later than theftrst date on which royaltypayments ore duefor the relevantperiod)

I. ELECTION

In accordance with the authority granted to SoundExchange under the Small
Webcaster Settlement Act of 2002 (the "SWSA"), Pub. L. No. 107-321, 116 Stat. 2780,
and pursuant to Sec. 6 of The Copyright Royalty and Distribution Reform Act of 2004,
the transmission service named below hereby files with SoundExchange its notice of
election to pay royalties and comply with the terms adopted pursuant to the SWSA and
published in the Federal Register on December 24, 2002, 67 Fed. Reg. 78510 (the
"Eligible Small Webcaster Rates and Terms") for the making ofephemeral phonorecords
or digital audio transmissions of sound recordings, or both, under the statutory licenses
set forth in sections 112(e) and 114(d)(2) of title 17 of the United States Code,
respectively, for the period commencing on January 1, 2005, or the date of the first digital
audio transmission of a sound recording under statutory license after such date, and
ending on December 31, 2005.

II. BINDING NATURE OF ELECTION

The service acknowledges that this election to pay royalties in accordance with
the Eligible Small Webcaster Rates and Terms is in lieu of any different rates and terms
that may be available to such service. Upon the filing of this notice ofelection, and for so
long as the service qualifies as an "eligible small webcaster," as such term is defined in
Section 8 of the Eligible Small Webcaster Rates and Terms, the service acknowledges
that it cannot opt out of these Rates and Terms in order to elect different rates arrived at
by a CARP except in the limited circumstance set forth in Section 1(d) of the Eligible
Small . Webcaster Rates slid Terins. See
htto://www.soundexchanne.corn/Rates Terms.odf.

III. INITIAL STATEMENT OF QUALIFICATION TO MAKE PAYMENTS
AS ELIGIBLE SMALL WEBCASTER IN 2005.

The service hereby states that it and its "affiliates" "gross revenues," plus "third
party participation revenues" and revenues fiom the operation of a new subscription
service, have not exceeded $ 1+50,000 in any calendar year prior to 2005, and that the
service expects to be an "eligible small webcaster" during 2005. "Affiliate," "gross
revenues," third party participation revenues" and "eligible small webcaster" shall have
the meanings set forth in Section 8 of the Eligible Small Webcaster Rates and Terms. The
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service acknowledges that the filing of this notice of election does not guarantee the
service the right to pay statutory royalties under the Eligible Small Webcaster Rates and
Terms ifand when the service no longer qualifies as an eligible small webcaster.

IV. DATE OF FIRST DIGITAL AUDIO TRANSMISSION UNDER
STATUTORY LICENSE

The service hereby states that the date it first made a digital audio transmission of
a sound recording under the statutory license set forth in 17 U.S.C. $ 114(d)(2) after
December 31, 2002 is (enter date).

V. IDENTIFYING INFORMATION FOR ELIGIBLE SMALL WEBCASTER

Please provide the requested information for each item.

I. Name of service

2. Mailing address

3. City/State/Zip
¹tet A post once bas it acceptable only ifit is the only address that can be need in that
geographic locauon.

4. Telephone number

5. Fax number

6. Website address of service http://

7. Contact person for questions

8. Telephone number for contact person

9. E-mail address for contact person

Page 2 of 3 Last Updated 12/22/2004



VI. CERTIFICATION

The undersigned hereby states, under penalty of perjury, that the information provided in
this notice of election is accurate and that the undersigned is authorized to act on behalf
of the service electing to pay royalties as an eligible small webcaster. The undersigned
further acknowledges that he/she has reviewed the Eligible Small Webcaster Rates and
Terms and that the service agrees to be bound by the same and the provisions of the
statutory licenses and any applicable provisions of regulations adopted thereunder.

Officer or authorized representative of eligible small webcaster

Signature

Name

Title

Date

VII. DELIVERY

A completed notice of election must be delivered to the following address:
SoundExchange, ATTN: Royalty Administration, 1330 Connecticut Avenue, N.W., Suite
330, Washington, D.C. 20036.
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BC3LJBdEXCi [HI lgE:

NOTICE OF ELECTION
FOR

ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE
2005 LICENSE PERIOD

An entity operating an eligible Nonsubscription Transmission Service must elect how it shall calculate
its liability during the period January I, 2005 to December 31, 2005 (the "2005 License Period") by no
later than January 31, 2005. Where an entity has not previously provided a nonsubscription
transmission service, it may make its election by no later than thirty (30) days after the service first
makes a digital audio transmission of a sound recording under the statutory license set forth in 17
U.S.C. 5 114.

Each such election must be on this form. The election, once made, is fixed for the entire 2005 License
Period.

An entity operating a Nonsubscription Service may pay royalties based upon the number of
Performances'f sound recordings transmitted, or its Aggregate Tuning Hours. Under governing
regulations, a service that fails to make a timely election is required to pay royalties on a per
Performance basis; provided, however, if the entity previously filed a timely Notice of Election with

.3

SoundExchange to calculate royalties on a basis other than a per Performance basis for all or any
portion ofa period ending December 31, 2004, then such prior election shall remain in effect for the
2005 License Period unless a subsequent election is made on this Notice of Election.

Put an "X" next to the method by which you choose to calculate your royalty liability for the 2005
License Period Please put an "X" in only one box:

Per Performance Aggregate Tuning Hours

[REMAINDER OF PAGE INTENTIONALLY BLANK)

'Perfonnance" has the meaning set forth in 69 Fed. Reg. 5693, 5696 (Feb. 6, 2004) (to be codified at 37 C.F.R. li 262.2).

'A e ate Tunin Hours" has the meaning set forth in 69 Fed. Reg. at 5695-96 (to be codified at 37 C.F.R. tJ 262.2).

'ee 69 Fed. Reg. at 5698 (tobe codified at 37 C.F.R. tl 262.3 (b)).

Last Revised, 12/21/04 1 of 2



IDENTIFYING INFORMATION FOR ENTITY OPERATING AN
ELIGIBLE NONSUBSCRIPTION TRANSMISSION SERVICE

Please provide the requested information for each item.

1, Name of entity/service:

2. Mailing address:

3. City/State/Zip.

4, Telephone number:

5, Fax number:

Note: A post office box is acceptable only ifit is the only address
that can be used in that geographic location.

6. Website address of service: http://

7. Contact person for questions:

8. Telephone number for contact person:

9. E-mail address for contact person:

CERTIFICATION

The undersigned hereby states that he or she is authorized to make the election set forth above.

Signature:

Name:

Title:

Date:

DELIVERY

A completed Notice of Election must be delivered to:

SoundExchange
ATTN: Royalty Administration

1330 Connecticut Avenue, N.W., Suite 330
Washington, D.C. 20036

SoundExchange does not acknowledge receipt ofdocuments. Ifyou wish to receive notice ofdelivery,
please mail thisform by Certified Mail, return receipt requested.
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1 SAMAJ CL3NNCCTI 'Ur AVE. NW. SLATE 330. WASHINGTON, 0C 2.
r 202.828.0120 F: 202.233.2141
VVVVLV. SCLJNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & DISTRIBUTION SUMMARY

Earning Entity:
Earning Enity ID:

Statement Issue Date:

Grand total of royalties collected for this distribution period: $4,765,587.50

Jul 2004 - Dec 2004
Jul 2004 - Dec 2004

Jul 2004 - Dec 2004

r-."Squroem~:." ""'"'- . I8'"~-'"''-'' ;.r~ ftrt . :I , ertqd -W ; ".y, '-;;:-' L',"48 '4 ya , Ifafti Lir ';y
~'~~+'apeLr
Total Royalty value earned for Current Period:

SDARS Ephemeral 1 00.00'4
Satellite Service 50.00'A

Subscription Service 50,00%

mitt $ , .8 re j

I
I

6834.91
84,326.38

$ 1.703.80

Royalties earned from Previous Distribution(s);

Adjustment Credits:

Total Earning Entity Share: $6,866.09 I

I

I

Page 2 of 121



WWW.SOUNDSX%HANGS.DDM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & EARNING ENTITY OVERVIEW

Earning Entity:
Earning Entity ID:

Statement Issue Date:

100.00% $6.865.08 $0.0 $0.00 $6.865.08
T0181: $6,865.08

Page 3of 121



QUA lBrlgE 1330 CONNECTICUT AVE, NW, SUITE 330. WASHINQTON, OC;8
81 808.8c?8,01 20 F: 208.833,81 41
www.soUNoaxcHANGE.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & PAYEE OVERVIEW

Earning Entity:
Earning Entity ID:

Statement Issue Date:

Q$$e! "'&gi%eY~%
'» '+'4?9? "i&j4' ~ajCurrent g~'&, P~VlOjIj» Adjuttghit1:9hdjuabtleq reprlOr'paye

gh? ..:-,» .t g. " ' ',~~~M '""...'.%w K~w,3. Dijon%(jok bqli+b~ou ~~md'..,".Q~wbfa ',AP„','siiajI.,
i 100.00Vo $6,865.08 $0.00 $0.00 -$24.33 $0.0

Total:

$6.840.76 Paid

$6,840.76

Page 4 o!121



P: 202.822,0120 F: 202.K32,2141
www.soUNoaxcHANGK.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & PAYMENT OVERVIEW

Payee:
Payee IO:

Statement Issue Date:

$6,840.76

I; 66.840. 76

Page 5 ot 121



Q3LIll ~~ 1330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON. OC 38P: 202,828.0120 FI'202.833.2141
WWW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &LABEL DETAIL

Label

Information'Labels

listo -nr those for which copyright owner has right to collect sound recording performance roy~eIes. Corrections should be E-mailed to repertaireinsoundexchange.co Page 6of 121



1230 CONNECTICUT AVE. NW, SUITE SSO. WASHINGTON. OI 3BP: 202 828.0120 F: 202.EKD.2141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution

Subscription Service Period: Jul 2004- Dec 2004

Entity Name: Entity ID:

Total Titles for Entity: 418

$ 1.12

$6.97
$6.27

$7.06

$6.88

$6.97
$7.06

$1.10

$1.78

$ 11.95

$6.17

$6.17

$0.76
$2.29

$12.96

$8.40

$ 10.62

$5,59
$30.41

$ 11.03

$6.09

$0.07

$5.85

$0.56

$3.49
$3.13

$3.53

$3.44

$3.49

$3.53
$0.55

$0.89

$5.97
$3.09

$3.09
$0.38

$ 1.14

$6.48

$4.20
$5.31

$2.80
$15.21

$5.52

$3.05

$0.03

$2.92

$5.59 $2.80

$5.59

$5.59

$2.80

$2.80

Page 7of 121



QQ. ~~ 1330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTON, C 33B
P: 808.888.0'I80 F: 202.833.8141
WWW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

PeifOrmaiip pV;,,parIIijg',EntIfl'I
A+-'Vi!e'e',"~&i~+;;.W,Snye

$0.11

$ 122.24

$13.12

$ 1.02

$ 1.02

$0. 78

$7.62

$2.62

$0.79

$38.02

$ 13.32

$0.06
$61.12

$6.56
$0.51

$0.51

$0.38
$3.81

$ 1,31

$0.40
$19.01

$6.66

$4.57 $2.29

$5.08

$4.32

$3.81

$6.10

$5.59

$3.49
$21.86
$32.25
$ 19.32

$7.59

$1.99

$1.07

$ 1.07

$0.94

$ 1.03

$0.96

$2.16

$ 1.91

$3.05

$2.80

$ 1.74

$10.93

$1 6.12
$9.66

$3.80

$0.99

$0.54

$0.54

$0.47

$0.51

$0.48

Page 8 of 121



SCXjfl 1330 CONNECTICUT AVE, NW. SUITE 330. WASHINGTON. OC IB
P: ROE.BBB,01BO F: EOc?.B33.Z141
WWW.EOUNOEX~E.CQM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

4%4
$0.98

$2.80

$34.62
$6.88

$9.44
$42.19

$8.65
$6.80

$6.71

$6.71

$6.71

$6.10

$ 11.95

$1.36

$22.37
$ 1.65

$ 12.71

$7.12

$ 1.56

$0.54

$0.31

$16.27

$ 1.78

$2.29

$2.29

$2.03
$2.03
$2.54

$2.80
$2.29

$2.29
$2.29

$2.03
$2.29
$2.29

$2.80

$0.49
$ 1.40

$17.41

$3.44

$4.72
$21.10
$4.32
$3.40

$3.35

$3.35

$3.35

$3.0S

$5.97
$0.68

$ 11.18

$0.83

$6.35

$3.56

$0.78
$0.27

$0.16

$8.13
$0.89

$1.14

$1.14

$ 1.02
$ 1.02

$ 1.27

$1.40

$ 1.14

$1.14

$1.14

$ 1.02
$ 1.14

$1.14

$ 1.40

Page 9 of 121



SQL Qh8fl 1 SSO CONNECTICUT AVE, NW, SIJITR SSO. WASH~TON, O'SS
P: ROR.BRB.O4RO F: ROR.BSS.S141
WWW.SOUNOEXCHANSE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$2.29

$2.03

$2.29

$2.80

$2.29
$2.29
$2.03
$229
$229
$2.03
$2.29

$1.14

$1.02

$1.14

$1.40

$1.14

$1.14
$ 1.02

$1.14

$1.14

$1.02

$1.14

$2.67

$5.59

$5.85

$5.59

$2.80

$2.92

$2.80

$5.85 $2.92

$S.S9

$6.86
$6.10
$5.85

$S.S9

$5.85

$5.59
$6.61

$5.85

$8.10

$2.80

$3.43

$3.05
$2.92

$2.80

$2.92

$2.80

$3.30

$2.92

$3.05

$7.12

$2.87

Page 10 of 121



1330 CONNeCTICUT AVE. NW, SUITE 330. WASHINGTON. OC 3B
F'. ROR,BRB,01RO F: ROR.B33.R141
WWW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

M gpss)4pgji&Pigj)s&i, Iej
$5.59

$6.10

$5.85

$ 1.02

$2.80

$3.05

$2.92

$0.51

$0.98 $0.49

$0.25 $0.12

$5.59

$ 1.23

$5.34

$5.08
$24.15

$9.66
$2.80

$6.00

$8.30
$8.12

$4.24
$5.30

$6.88

$6.44

$7.33

$3.35

$0.74

$2.80
$0.61

$2.67

$2.54

$ 12.07

$4.83
$ 1.40

$3.00

$4.15

$4.06
$2.12
$2.65

$3.44

$3.22

$3.66

$ 1.68

$0.37

$0.25 $0.12

$0.47 $0.23

$0.45 $0.22

$0.25

$0.25

$0.12

$0.12
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gQJN lctfgg 1 830 CoNNEGTlcUT AYE, Nw, slaTE ss0. wAsHINGToN. Oc asP: BOB.BBB.O1BO F: ROB.B33.B141
WWW.BQUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

le

$3A4
$6.18
$4.68

$5.21

$521
$5.83
$0.88
$5.03

$4.07
$4.24
$5.08
$5.58
$8.09
$4.77

$1.52

$1.72

$3.09
$2.34
$2.60
$2.60
$2.91
$0.44
$2.52
$2.03
$2.12
$2.54
$2.78
$3.05
$2.38

$0.78

$1.07 $0.54

$0.13

$3.78

$3.04

$7.62

$0.56

$0.07

$1.89
$1.52
$3.81

$0.28

$0.45 $0.22

$0.38 $0.19

$0.92

$1.18

$4.07
$10.67

$12.20

$11.95

$0.46

$0.59
$2.03
$5.34

$6.10
$5.97
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WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

"F%" 4"'i&" P, t %ggP '~ '~~+',:„'-~P., 'Vie.

$0.02 $0,01
$0.04 $0.02

$2.80 $1.40

$0.51 $0.25

$3.13

$26.69
$4.32

$ 1.07

$ 1.56

$13.34

$2.16

$0.54

$0.22

$3.20

$3.56

$5.07

$12.45

$0.11

$ 1. 60

$ 1.78

$6.23

$ 12.96

$54,18
$5.34
$ 1.52

$0.25

$6.48

$27.09
$2.67
$0.76

$0.13

$0.25

$22.87

$30,75
$0.16
$ 1.02

$34.31
$0.29
$8.96

$ 1.06

$0.13

$ 11.44

$ 15.38

$0.08
$0.51

$17.16

$0.15
$4.48

$0.53
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QQJQ +f|gE 1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON, OC
P: 202.828,0120 F: 202.833.2141
WWW.SOUNO EXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.18 $0.09

$0.18 $0.09

$5.85

$3.81

$ 1.02

$8.13

$0.29

$2.92

$ 1.91

$0.51

$4.07

$0.15

$0.16 $0.08

$0.51

$3.56
$ 1.27

$22.11

$ 10.67

$24.91

$2.53

$6.35
$24.15

$22.62
$8.39

$0.25

$ 1.78

$0.64

$ 11.06

$5.34
$12.45

$ 1.26

$3.18
$ 12.07

$ 11.31

$4.19

$2.67

$0.25 $0.13

$2.57

$1.02

$43.72

$6.42

$1.29

$0,51

$21.86

$3.21
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u.uecu r: ~.K33.2141
WWW. SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Q@0g4g4
"RJ~~

$3.20

$1.02

$ 13.22

$2.95
$12.45

$ 1.02
$ 12.20

$12.45

$37.87

$7,12
$4225
$ 1.02

$ 1.02

$ 122.76

$0.18

$ 1.60

$0.51

$6.61

$ 1.48

$6.23
$0.51

$6.10
$6.23

$18.93

$3.56
$21.13
$0.51

$0.51

$61.38

$0.09

$0.18

$11.03
$27.70

$4.33

$5.85

$2.03
$0.25

$1322

$ 1.70

$ 1.21

$9.66

$ 1.52

$ 1.78

$7.37

$0.76
$ 1.30

$0.09

$5.52
$ 13.85
$2.16

$2.92

$ 1.02

$0.12
$6.61

$0.85

$0.60
$4.83

$0.76

$0.89

$3.69
$0.38
$0.65
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1SSO CONNECTICUT AVE, NW. SUITE SGO. WASHINI TON. C CPS
P: 'EOS.SB3,0120 F: 202.EL33.2141
VAVW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.29 $0.15

$0.18

$ 12.96

$0.29

$0.09

$6.48

$0.15

$0.18

$0.25
$9.66

$3.56

$0.18

$0.09

$0.13

$4.83

$1.78

$0.09

$0.18

$ 1.52
$36.09

$ 17.03

$4.24

$ 1.27

$2.54

$ 1.41

$ 1,02

$2.80

$3.30

$ 14.74

$6.61

$ 1.02

$6.14

$18.81

$0.29
$7.12

$0.25
$0.25

$59.73

$0.09

$0.76

$18.05

$8.51

$2.12

$0.64

$ 1.27

$0.70

$0.51

$ 1.40

$ 1.65

$7.37
$3.30

$0.51

$3.07

$9.40

$0.15

$3.56

$0.13

$0.13
$29.86
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1330 CONNECTICUT AVE. NW SLATE 330. WASHINGTON. OC '8
Pa ROR.BRS 01RO F: ROR.833.R141
WWW.ROUNOSXCHANQR.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$69.39
$4.33

$13.47

$5.34
$1.41

$0.29

$34.69
$2.16

$6.74

$2.67
$0.70

$0.15

$0.16

$4.83

$1.78

$1.02
$15.00
$27.96

$0.08

$2.41

$0.89
$0.51

$7.50
$13.98

$0.62 $0.31

$0.20 $0.10

$0.18

$1.02
$5.34

$1.18
$1,02

$1.02

$0.20

$0.51

$2.67

$0.59
$0.51

$0.51

$0.10

$0.18 $0.09

$0.20

$3.58
$34.57

$4.33
$1328
$13.22

$0.10

$1.78
$17.28

$2.16
$6.64
$6.61
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1SSO CONNECTICUT AVE, NW, SUITE S30. WASHINGTON. 0 X3B
P: 202,S28.0120 F: 202.838.2141
WWW. SQUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$49.99 $24.99

$7.12 $3.56

$ 1.10 $0.55

$6.86

$17.54

$44.48
$0.76
$0.25
$2.29

$0.18

$3.43

$8.77
$22.24

$0.38
$0.13

$1.14

$0.09

$0.16 $0.08

$2.24 $ 1.12

$ 1.12 $0.56

$ 19.57

$ 1.52

$19.57

$6.86

$ 1.78

$6.61

$19.07

$22.37

$ 1.52

$1.12

$ 1.65

$1.02

$0.51

$ 1.27

$9.79

$0.76

$9.79
$3.43

$0.89

$3.30

$9.53

$11.18

$0.76

$0.56
$0.83

$0.51

$0.25

$0.64

$0.20

$0.29

$0.10

$0.15
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B3Ul rt@ 1830 CONNECTICUT AVE, NW. SUITE Sag. WASHINGTON, OC IE
P: 808,888.0180 F', 802.833.8141
WWW. EOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.13

$11.95

$4.33

$0.49

$ 12.71

$0.07

$5.97
$2.16
$0.25

$6.35

$13.22 $6.61

$ 12.20 $6.10

$14.23 $7.12

$ 13.47

$ 13.22

$ 15.00

$6.74

$6.61

$7,50

$12.45 $6.23

$ 13.22 $6.61

$ 12.71

$10.37

$0.51

$6.35

$5.16

$0.26

$0.51 $0.26

$0.51 $0.26

$7.37 $3.69

$0.20 $0.10

$0.16 $0.09
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QQI 'rlgE 1330 coNNEcTIcUT AYE. Nw. sUITE 330. wAsHINGToN. 0 )36
P: 202.S28.0120 F: 202.633,2141
vwwv.BDUNDEx GHANA e.coM

EARNING ENTITY DIGITAl PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

g(pp%$jL'mW&"', w..&i4y~g t4e&i,':~'j~''„'fiji~~,"y aj: ,i?effofffIjf1$ /~~ i@'mJffg",'hfffffIi
": ","Vi.uj j4~~P~~@'a

$2.29 $ 1.14
so.re $0.38
$ 1.27 $0.64

$ 12.20 $6.10
$2.29 $ 1.14

$0.76 $0.38

$020 $0.10

$0.20 $0,10

$0.16

$0.04

$5.08
$0.51

$7.86

$5.34

$0.08

$0.02

$2,54
$0.25
$3.94

$2.67

$2.03

$12.45
$0.25
so.re

$0.18

$ 1.02

$6.23
$0.13
$0.38

$0.09

$0.29 $0.15

$0.16

$6.86
$3.56
$3.30
$3,56

$0.29

$0,16

$0.08

$3.43

$ 1.78

$ 1.65

$ 1.78

$0.15

$0.08
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~ ~. ~ i c m. wean~ I UN, OC':202.828,0120 F: 202,833.2141
WWW.BOUNOSXCHAN&K. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

. 'k@~~k~9+~4ck 4T47~%&i%4
$ 10.93

$0.31

$5.46

$0.16

$0.18

$0.51

$ 1.02

$6.35
$69.89
$ 17.82

$4.32
$3.05

$3.05

$3.30
$6.86
$ 1.36

$0.51

$ 19.57

$5.95

$0.09

$0.25

$0.51

$3.18

$34.95

$8.91

$2.16
$ 1.52

$ 1.52

$ 1.65

$3.43
$0.68
$0.25

$9,79

$2.97

$5.45 $2.73

$5.83

$11.33

$0.98
$1.54

$ 1.78

$ 1,78

$2,82

$5.67

$0.49
$0.77

$0.89

$0.89

Sub Total; $ 1,521.99

Entity Name: Entity ID:

otal Titles for Entity 26
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Q3Urf( lofrf~ 1S30 CONNECTICUT AVE. NW, SUITE 3SO. WASHINGTON, OC ~SP: ROE.BES 012O F: ROE.BSS.S141
WWW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

.OfrolpilpOl,@ "gjqiinQ'jlfffif
'"„~'~Z~jVsiqj ~~i:.'.j+~~~~SflaII

$020 $010
$0.22 $0.11

$0,29 $0.15
$0.25 $0.12
$0.36 $0.18
$0,54 $0.27

$0.09 $0.04

$0.18 $0.09

$0.09 $0.04

$0.16 $0.08

$0.09 $0.04

$0.13 $0,07

$3.05

$0.16

$ 1.52

$0.08

$0.11 $0.06

$0.09 $0.04

$0.20 $0.10

$ 1.52

$0.16

$0.76

$0.08

$0.13 $0.07
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1330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON. OC
P: 202.828.0120 F: 202.833,2141
WWIN.SOUNOEXCHANGE.COM C .

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

a

$0.16 $0.08

$0.13

$ 1.27

$ 1.27

$0.07

$0.64
$0.64

$0.09 $0.04

$0.18 $0.09

Entity Name: Entity ID:

Sub Total: $5.56

'a
e

Total Titles for Entity 2

$2.54

$ 1.02
$ 1,27

$0.51

Sub Total; $ 1.78

Entity Name: Entity ID:

Total Titles for Entity: 28

$ 1.74

$4.94

$5.03
$5.12

$0.87
$2.47
$2.52
$2.56
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SOL/rIr "l3rI+ 1330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON, OC
P: 808 888 0180 F: EO8.833.8141
WWW.SQUNOEXCHANGE.CCM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$4.68

$5.03

$6.36

$2.26

$ 10.86

$4.33

$10,86
$2.54

$13.69

$34.22

$2.47
$3.53
$2.29

$ 1.68

$ 5.30

$5.38
$6.18

$4.85
$5.03

$5.03

$5.34

$0.51

$ 1,14

$0.76

$2.34

$2.52

$3.18

$ 1.13

$5.43

$2.16

$5.43
$ 1.27

$6.84
$ 17.11

$ 1.24

$ 1.77

$ 1.15

$0.84
$2.65

$2.69

$3.09
$2.43

$2.52
$2.52

$2.67

$0.25

$0.57

$0.38

SIIb Totaf: $80.58

Entity Name: Entity ID:

Total Titles for Entity: 5

$ 18.81

$0.25

$6.86

$6.86

$9.40

$0.13

$3.43

$3,43
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oLAA a uu ~ s~ ~+~a ~ a ut Ave. ww, tslAIcMJ. wAsHauQToN. oc':808.888.0~80 F: 808.833.8141
vwwv.solJNoexcHANoa.ooNI

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

- NI~
$5.59 $2.80

Sub Total: $19.19

Entity Name: Entity IO:

Total Titles for Entity: 8

$20.84
$0.76
$0.25
$0.98
$ 1.10

$53.88
$8.84

$3.05

$10.42

$0.38
$0.13

$0.48
$0.55

$28.94

$4.32
$1.52

aub Total: $44.r4

Entity Name: Entity ID:

Total Titles for Entity: 2

'8, g~

$4.83 $2.41

$5.85 $2.92

Sub Total:

Entity Name: Entity ID:

Total Titles for Entity: 5
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QjlJrf tktP(g 1 230 coNNEcTlcUT AvE, Nw, sUITE saQ, wABHINGTQN. 0('BB
Fa 202 828.0'I 20 F: 202.BB3.2141
WWW. SOUNOEX CHANGE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

&: i%'",.-:Value ...,&4'.,:p%~pg'aijjjjj

$8.47 $4.24
$8.47 $4.24
$8.83 $4.41

$14.83 $7.41

$8.65 $4.32

Sub Total; $24.63

SDARS Ephemeral Period: Jul 2004 - Dec 2004

Entity Name: Entity ID:

Total Titles for Entity: 785

~+&''~Vayu'e

$0.10

$0.12

$0.14
$0.14

$0.12

$0,07

$0.24

$0.07
$0.19

$0.12

$0.17

$0.22

$0.12

$0.10

$0.19

$0.60

$ 1.27

$0.73

$ 1.44

$0,05

$0.10

$0.12
$0.14
$0.14
$0,12
$0.07

$0.24

$0.07

$0.19
$0.12

$0.17

$0.22

$0.12

$0.10

$0.19

$0.60

$ 1.27

$0.73

$ 1.44

$0.05
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QQJf Qgg 18'ONNECTICUT AVE, MIV. %LITE BIO. WASHINOTON, OC seP: BOB.BBB.O1EO P: ROE.833.2141
WWW.EOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

t Pe l~l,

$0.36
$0.14

$0.36

$0.31

$2.76
$0.10
$0.12
$0.24
$0.10

$0.10
$0.10

$0.79

$0.24

$1.23

$1.32

$0.35
$0.29

$0.05
$0.05

$0.22
$0.10

$0.46

$0.02
$0.17
$0.12
$2.07
$0.74

$0.96
$0.12

$1.04

$0.07

$0.55
$0.73

$0.10

$0.36
$0.14

$0.36

$0.31

u.76
$0.10
$0.12
$0.24
$0.10
$0.10
$0.10

$0,79

$0.24

$1.23
$1.33
$0.35

$0.29

$0.05
$0.05
$0.22
$0.10
$0.46
$0.02
$0.17
$0.12
$2.06
$0.75
$0.96
$0.12
$1.04

$0.07

$0.55

$0.73
$0.10
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1SSO CONNECTICUT AVE. NW. SUITE BBO. WASHINGTON, OC ~S
P: ~E,BE8,01EO F: ROE.SSG.2141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

PIetf+aiip j..;"„'amiiij;gntltj
~Ipy~ffga,Va IUQ; 19~8&&ji~~$hare

$0.24 $0.24
$0.66 $0.66
$0.05 $0.05

$0.46

$0.31

$ 1.03

$0.22
$0.94

$0.24

$0.29

$0.19

$0.26

$0.19

$0.34

$0.19

$0.48

$0.43

$0.07

$0.36

$0.36

$0.22

$0.72

$0.05

$0.26

$0.14

$0.12

$0.29

$0.34

$0.19

$0.19

$0.22

$0.46

$0.31

$ 1.03

$0,22
$0.94
$0.24

$0.29
$0.19

$0.26
$0.19

$0.34
$0.19

$0.48

$0.43
$0.07

$0.36

$0.36

$0.22

$0.72
$0.05

$0.26

$0.14

$0.12

$0.29

$0.34
$0.19

$0.19

$0.22
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QQfflt ~ 1830 CONNECTICUT AVE, NW. SUITE 830. WASHINGTON, OC S
P; 202,SES,OLEO F: ROE.EK33,8141
WWW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

SR
$0.50

$0.07

$0.62
$0.41

$0.31

$0.22
$0.48
$0.43
$0.55
$0.50

$0.02
$0.46

$0.05
$0.58

$0.68

E Iff,.~

$0.50

$0.07

$0.62
$0.41

$0.31

$0.22
$0.48

$0.43
$0.55

$0.50

$0.02
$0.46

$0.05
$0.58

$0.67

$0.53

$ 1.30

$2.47

$0.31

$0.50

$0.10
$0.42

$ 1.27

$ 1.74

$3.14

$ 1.01

$0.74

$2.38

$0.49

$0,53

$ 1.30

$2.47

$0.31

$0.50

$0.10
$0.42

$ 1.27

$ 1.74

$3.14

$ 1.01

$0.75

$2.38

$0.48

$2.69

$0.10

$2.68

$0.10
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lgfgg 1SSO CONNECTICUT AVE, NW. SUITE SBO. WASHINGTON. OC
P: RGRiBRB 04RO F: RQR.BRB.R141
WWW.BOUNORXCHANGE.CQM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Dlstributlon (Continued)

$4.18
$0.05

$0.07

$0.76
$0.82

$0.46
$0.12

$0.72
. $0.87

$0.02

$1.47

$1.95

$2.60

$2.84

$1.24

$0.02
$0.89

$1.15

$0.02

$2.57

$2.38

$0.07

$0.58
$2.28

$1.44

$0.24

$0.10
$0.38

$0.02

$0.10

$0.07
$0.81

$0.65

$4.16

$0.05
$0,07
$0.76
$0.82

$0.46
$0.12
$0.72
$0.87

$0.02

$1.47

$1.95
$2.60
$2.84
$1.24
$0.02
$0.89

$1.15

$0,02

$2.57

$2.38
$0.07

$0.58
$2.28

$1.44

$0.24

$0.10
$0.38

$0.02

$0,10

$0.07
$0.81

$0.65
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QQU+ ~~ 1330 CONNECTICUT AVE NW SUITE 330. WASHINGTON. OC IS
P: 202.828,0120 F: 202.833.2141
WWW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Tlfla~~z,,: ' 44:
$058 $0.58
$0.22 $0.22

$0.34 $0.34

$0.31

$0.22

$0.46

$0.31

$0.22

$0.46

$3.23 $3.22

$4.08

$0.31

$0.41

$4.08

$0.31

$0.41

$0.38 $0.38

$2.27

$0.10
$0.07
$0,91

$0.99
$0.96

$0.43
$ 1.06

$2.74

$ 1.92

$0.12

$2.07

$0.58
$2.69

$ 1.95

$0.17
$0.12
$0.14

$0,10

$2.28

$0.10
$0.07
$0.91

$0.99
$0.98

$0.43
$ 1.06

$2.74

$ 'l.92

$0.12

$2.07

$0.58
$2.69
$ 1.95

$0.17
$0.12

$0.14

$0.10
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SOUrfI lgflgg 1S30 CONNECTICUT AVE, NW, SUITE SSO. WASHINGTON, Ea
P: 202,828.0120 F: 202.833.2141
WWW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

r
f r

$2.02 $2.03
$0.43 $0.43
$2.52 $2.52

$13.55

$6.84
$0.07
$0.31

$0.02

$0.07

$0.17

$0,14

$0.07

$13.55

$6.84
$0.07
$0.31

$0.02

$0.07

$0.17

$0,14

$0.07

$0.14 $0.14

$0.07 $0.07

$0.10

$0.22
$5.90

$ 1.32

$0.24
$6.08

$0.22
$0.05

$2.22
$0.29
$4.23

$0.48

$0.10

$ 1.71

$0.12
$0.62

$0.29

$0.10

$0.22
$5.90

$ 1.32

$0.24
$6.08

$0.22
$0.05

$2.22

$0.29
$4.23

$0.48

$0.10

$ 1.71

$0.12
$0.62

a $0.29
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~, ~~ s c s~. WearIINLi I'VN. OC 'I

P'. 202.828,0120 F: 202.838.2141
WAW.QOUNOEXCHANQt .COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

~48~47'i!44M'~ @I@

$3.84 $3.84
$0.10 $0.10
$0.94 $0.94
$0.18 $0.18
$0.48 $048
$ 1.39 $ 1.39
$ 1.32 $ 1.32
$0.53 $0.53
$0.02 $0.02
$0.82 $0.82
$0.19 $0,19
$0.22 $0.22

$ 1.32 $ 1.32

$0.22

$0.24

$0.03
$0.03

$2.89
$3.60
$0.03

$0.05

$0.12

$0.17

$0.51

$0.07
$0.02
$0.02

$0.02
$ 1.39

$0.34
$0,19
$0.14
$0.14

$0.22

$0.24
$0.03
$0.03

$2.89
$3.60
$0.03

$0,05

$0.12

$0.17

$0.51

$0.07
$0.02

$0.02
$0.02

$ 1.39

$0.34
$0.19
$0.14

$0.14
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QQJrIr ~~ 1 s30 coNNBcTlcUT AYE Nw, slJITB 830. wAsHINGToN, Qc 3BP: BOB,B28 0'120 F: BOB.63G.2141
WWW.SOUNOEXCHANGE.CDM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

*'~:r .

, ffe 't ',3 A+la

$ 1.90 $ 1.90
$2.21 $2.21

$0.53

$0.29

$0.07

$0.05
$0.24

$0.14

$0.14

$0.14
$0.19

$0.10

$0,22

$0.26

$0.41

$0.05

$3.77

$0.08

$0,19
$0.14

$0.19

$0.50

$0.53

$0.29

$0.07

$0.05
$0.24
$0.14

$0.14

$0.14
$0.19

$0.10
$0.22
$0.26

$0.41

$0.05

$3.77

$0.08

$0.19
$0.14

$0.19

$0.50

$0.84

$0.60

$0.31

$0.36
$0.14

$0.10

$0.10

$0.20

$0.05

$0.84

$0.60

$0.31

$0.36

$0.14

$0,10

$0.10

$0.20

$0.05
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SOLg( ~ 1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON, OC ISP: 202.828,0120 F: 202.833.2141
WWW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

k- eifii'ij ad&4

$0.02
$0.07
$0.02
$0.79

$0.07

$0.07
$0.05
$0.07
$4.52

$0.10

$0.02

$0.17

$0.02
$0.02
$0.02
$0.10
$0.12

$0.10

$0.07
$0.07

$0.05

$0.10

$ 1.93

$0.19
$2.35
$0.22
$2.66

$0.22
$2.99

$0.12
$0.14
$0.12
$0.17

$0.65

$0.02
$0.07

$0.02
$0.79

$0.07

$0.07
$0.05
$0.07
$4.52

$0.34

$0.10

$0.02

$0.17

$0.02
$0.02
$0,02
$0.10
$0.12
$0.10

$0.07
$0.07

$0.05

$0.10

$ 1.93

$0.19
$2.34

$0.22
$2.66

$0.22

$2.99
$0.12
$0.14
$0.12
$0.17

$0,65
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5QJf ~ 1 330 CONNECTICUT AVE, NW, SIXIE BSO, WASHlhKrTON. OC SS
P: ROE 8EB.O1EO P: ROE.833.8141
WWW.SOLt406XCHANQR.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.80

$0.43 $0.43

$0.08
$2.17
$0.38
$1.65

$0.19

$1.70

$0.43

$0.17

$0.05
$0.19

$0.38
$1.62

$2.53

$0.08
$2.17
$0.38
$ 1.65

$0.19
$1.70
$0.43
$0.17
$0.05
$0.19

$0.38
$1.62

$2.53

$2,58

$0.14

$0.14

$0.17

$0.19
$0.14

$0.12

$0.70

$0.19

$0.05
$0.08

$0.10

$0.02
$2.20

$0.50

$2.58

$0.14
$0.14

$0.17

$0.19
$0.14

$0.12

$0.70

$0.19

$0.50

$0.05
$0.08
$0.10
$0.02
$2.20
$0.50
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1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON. CK 9BP: 202.828,0120 F'I 202.833.2141
WWW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Pert „I? '.-«'g n '~

$ 1.67

$0.03

$0.05

$0.05

$0.05

$0.17

$0.02

$0.10
$0.62

$0.03
$0.07

$0,19

$0.02

$0.12
$ 1.70

$0.05
$0.02
$1.01

$0.14

$7.07

$3.17

$0.17

$0.07

$0.76
$0.10
$0.02

$0.22

$0.02

$0.31

$1.67

$0.03

$0.05

$0.05

$0.05

$0.17
$0.02
$0.10
$0 62

$0.03
$0.07

$0.19

$0.02
$0.12
$ 1.70

$0.05

$0.02

$ 1.01

$0.34

$0.14

$7.07

$3.17

$0.17

$0.07
$0.76
$0.10

$0.02

$0.22

$0.02

$0.31
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SOLlrl l8rfgg 1MK) CONNECTICUT AVE. IVW, SUITE SSO. WASHINf TON. OC
P: BC'.B2B.O1EO F'. EOE.BK3.2141
VPhAV.SOUNOEX

CHANCRE.

CQM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

P&eifhiji'aevi

$0.29

$0.02

$0.02

$ 1.77

$10.87

$0.05

g&~;. ga'rqif'fj pffft

$0.29

$0.02

$0.02

$ 1.77

$ 10.87

$0.05

$0.07 $0.07

$0.05

$ 1.09

$0.05

$2.09

$0.02

$7.52

$6.61

$0.02

$0.29

$0.05

$0.67

$ 10.79

$ 1.11

$0.22

$2.84

$8.76

$4.89
$4.97

$0.10

$ 1.18

$0.79

$0.62
$0.10
$0.02

$0.34

$0.05

$ 1.09

$0.05
$2.09

$0.02

$7.52

$6.61

$0.02

$0.29

$0.05
$0.67

$ 10.79

$ 1.11

$0.22

$2.84
$8.76

$4.89

$4.97

$0.10

$ 1.18

$0.79

$0.62

$0.10

$0.02
$0.34
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'&flgE 1330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTON. 0C sB
P: QOQ,BQ8.01QO F; EOc?.B33.2141
WWW BOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Cunent Distribution (Continued)

4'M%%i5~&
$ 1.77 $ 1.77

$0.07 $0.07

$ 1.80

$0.03

$0.34

$0.05

$0.72
$0.05

$0.05

$8.53

$0.07

$0.03

$ 1.99

$ 1.80

$0.03

$0.34

$0.05

$0.72

$0.05

$0.05

$8.53

$0,07

$0.03

$ 1.99

$0.05

$0.02

$4.88
$0.07

$0.02
$0.02

$0.05

$0.05
$0.03
$0.02
$0.48

$ 1.72

$0.05

$ 1.75

$0.17

$4.56

$0.05

$0.02

$4.88

$0.07

$0.02

$0.02

$0.05

$0.05
$0.03
$0.02
$0.48

$1.72

$0.05

$ 1.75

$0.17

$4.56
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SDUAf lBrIQE 1330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON, oc
P: 202,828,0120 F: 202.833.2141
WWW. SOUNOE X CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

~jj~«"«Qjv~&&««&7» ee$%)'&Iy~ fg,gc«« ' « '«„& «e» ." p»l'a&«~«x«le wp@g«««.";&"~«~~I F~»e("
'8:"'-"'"%:&&~ a="E .' . '~v"'3k"'"~@%@&"'&'%erfojnqj'9II p»'' Ee'nf)nj'Sjft'j

-';"::,$'&Ve&tde ~~"„"".,~~'...,,IpileIrj

$2.93 $2.93

$0.05

$0.02

$0,10

$0.14

$0.05

$0.48

$0.07

$0.24

$0.02

$0.12
$0.14

$0.60
$0.07

$ 1.62

$5.12

$ 1.77

$0.03

$0.34

$0.03

$0.02

$0.03

$0.05

$0.02

$0.10

$0.14

$0.05

$0.48

$0.07
$0.24

$0.02

$0.12

$0.14
$0.60
$0.07

$ 1.62

$5.12

$1.77

$0.03

$0.34

$0.03
$0.02

$0.03

$5.86

$ 1.47

$0.94

$0.05

$0.43

$0.10

$5.86

$ 1.47

$0.94

$0.05

$0.43

$0.10
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)B.BBB.0120 F'. BOB.BU3,2141
WWW.SOUNDEXCHAM E.CCM

la I LJI'V. Vl a I r-
EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

~+
~ stag,er

$0.05

$0.07

$0,12

$0.05
$0.02
$0.12

$0.10
$0.13
$0.03
$0.07
$0.02
$0.02
$0.81

$ 1.62

$0.05

$0.05

$0.07

$0.12

$0.05
$0.02
$0.12
$0.10
$0.13
$0.03
$0.07
$0.02
$0.02
$0,81

$ 1.62

$0. 02

$0.14

$6.76
$0.02
$0.10
$0.10

$3.37

$2.36

$0.12

$0.36
$0.19
$0,05
$0.77

$0.84

$0.10

$0.34

$0.02

$0.14

$6.76
$0.02
$0.10
$0.10

$3.37

$2.36

$0.12

$0.36
$0.19

$0.05
$0.77
$0.84

$0.10

$0.34
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SOUflr loirlCg 1330 coNNEGTlcUT AYE. Nw. $UITE 230. wAsHINGTDN, ~
P: 202 828.0120 F: 202.8SS.2141
WWW.SOUND EXCHANGE.CQM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

'ei.j(ijjncj j~'gjjjjljg Fiftfty
, „'~Ã~lMs p~g~'.~wgp'ars

$ 1 60 $ 1.60

$25.88 $25.88

$ 1.39 $ 1.39

$0.03

$ 1.60

$0.07
$0.76

$0.10

$0.03

$1.60
$0.07
$0.76

$0.10

$ 1.70

$ 1.72

$0.02

$0.17

$0.02
$0.15

$ 1.52

$ 12.88

$0.33

$ 1.75

$2.31

$0.05

$0.05

$ 1.70

$ 1.72

$0.02

$0.17
$0.02
$0.15
$ 1.52

$ 12.88

$0.33

$ 1.75

$2.31

$0.05

$0.05

$0.02

$0.05

$6.44

$0.12

$0.03

$0.05

$ 1.67

$0.05

$0.19

$0.02

$0.05

$6.44

$0.12

$0.03

$0.05

$ 1.67

$0.05

$0.19
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SQJfld ~ 1330 CONNECTICUT AYE, NW, SUITE 330. WASHINGTON. OC
P: SOS.SSB.0120 F: EOE.S33.+141
WWW SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.07

$0.24

$0.02
$0.02

$0.02

$2.41

$0.10

$0.05

$0.05

$0,12

$0.26

$0.29
$ 1.95
$2.36

$0.19

$2.38

$0.07

$0.24
$0.02
$0.02

$0.02

$2.41

$0.10

$0.05
$0.05

$0.12

$0.26

$0.29
$1.95
$2.36

$0.19

$0.05

$0.14
$0.07

$0.05

$0.05

$0.38

$0.55
$0.05

$2.72

$0.05
$0.03
$0.03

$0.12

$0.12

$0.10

$0.05

$0.14

$0.07

$0.05
$0.05
$0.38

$0.55
$0.05

$2.72
$0.05

$0.03
$0.03

$0.12

$0.12

$0.10
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QQJri( +~ 1330 coNNEcTlcUT AYE. Nw, sUITE s30, wAsHINGToN. Pc )8P: 202,828.0120 F: EOE.833.2141
WWW. SOUNOEX CHANGE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

~"...Value

$0.02

$0.05

$0.03

$ 1.75

$0.19

$ 1.70

$0.26

$0.02
$0.05

$0.03

$1.75

$0.19
$ 1.70

$0.26

$0.05

$0.14
$0.05

$0.05
$0.02
$0.05
$0.10

$1.70

$0.05

$0.02

$0.34

$0.05

$0.14
$0.05

$0.05
$0.02
$0.05
$0.10

$ 1.70

$0.05

$0.02

$ 0,34

$0.34

$0.22

$0.05
$0.53

$0.12

$ 1.57

$0.02
$0.12

$0.17

$0.24

$ 1.67

$0.13

$0.10

$0.34

$0.22

$0.05
$0.53

$0.12

$ 1.57

$0.02

$0.12

$0.17

$0.24

$ 1.67

$0.13

$0.10
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I Il 'Sf~ l BBO CONNECTICUT AVE. NW. SUITE SSO. WASHINGTON. DC '
P: 202.828.0120 F: 202.833.2141
WWW.BOUNDEXCHANCrE. COM C .

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

7~&~~At~qT~& ~ . ' ~kfIW~~ ":: '~l 40+ '~~)A&.. 4'~%++;:v&x&'~%:""w'gg'x:"~&&em++ ~'a:APq+" .&re&i P:"w&w .: ~, z
44%44 %~ ~~&' 4 ' ' fg~g '@ ~' $3k~t ~'0~4~'" 'I'Qt''.Q '. &~,Vafjt

$0.05
$0.02

$0.31

$0.82
$0.05
$0.10
$0.05

$0.25

$0.05

$0.02

$0.31

$0.82
$0.05
$0.10
$0.05

$0.25

$1.52

$0.05

$0.03
$0.14

$0.68
$0.05

$0.10

$0.10
$ 1.01

$ 1.52

$0.05
$0.03
$0,14

$0.68
$0.05

$0.10

$0.10
$ 1.01

$0.14 $0.14

$0.14 $0,14

$0.14 $0.14

$0.26
$0.05
$4.33
$ 1.67
$0.05

$ 1.67

$0.17

$0.26
$0.05
$4.33

$ 1.67

$0.05

$ 1.67

$0.17
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SQJI MrfgE 1 iso ccxNNFcncur ave. Nw, s~Te sso. wasHuvGTON. wP; 202.826,0&20 F: 2OR.st.2141
WWW. SOUNOEX CHANGE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Perrollnafioe „-j,;;;gamfng;fntitlI
'&X'-".@ Value "i?"" 4»" '»Xshiire

$0.12

$0.02

$0.43

$0.10

$ 1.77

$0.12

$0.02

$0.43
$0.10

$ 1.77

$0.05 $0.05

$0.05

$0.03

$0.02

$0.48

$0.24
$0.89

$ 1.39

$0.53
$0.72

$0.58

$0.19
$ 1,13

$0.05

$0.07

$0.02
$0.22

$0.12

$ 1.93

$ 14.63

$0.22
$0.05
$0.05

$3.17

$0.03

$0.05

$0.03
$0.02
$0.48

$0.24
$0.89
$1.39
$0.53
$0.72

$0.58

$0.19

$ 1.13

$0.05

$0.07

$0,02
$0.22

$0,12

$ 1.93

$ 14.63

$0.22

$0,05
$0.05

$3.17

$0.03
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1330 CONNECTICUT AVE. NW, SLNTE 330. WASHINGTON. OC '
P: 202.828,0'I20 F: 202.833 2141
VAVW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)
AY

Im
kl . (, g 't4 .wY'& %'' pQ.(Q

$0.02 $0.02
$0.07 $0,07
$0.34 $0.34
$0.28 $0.28
$0.10 $0.10

$0.10 $0.10

$0.05

$ 1.72

$0.05
$0.02

$0.05

$0.02

$0.02

$0.12

$0.02
$0.26

$ 1.72

$0.02
$5.57
$0.14

$0.05

$0.05
$0.13

$0.58
$4.46
$0.19

$2.98

$0.53

$2.25

$0.05
$0.02
$0.07

$ 1.82

$0.05

$ 1.72

$0.05

$0.02

$0.05

$0.02

$0.02

$0.12

$0.02

$0.26

$ 1,72

$0.02

$5.57
$0.14

$0.05

$0.05

$0.13

$0.58
$4.46

$0.19

$2.98

$0.53

$2.25

$0.05

$0.02
$0.07

$1.82
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Q0LIrfr "jQ~ 1330 coNNEcTIcUT AYE, Nw, $UITE 330. wABHINGToN. cx.
P: BOc?.BBB,OIBO F: BOP.B33.3141
WWW. BOUN OEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$3.01

$0.50

$0.17

$0.22

$0.10

kg:,e4IQtf,Iffy'5

$3.01

$0.50
$0.17

$0.22

$0.10

$4.66

$0.02

$0.02

$0.05

$ 1.72

$0.22
$0.23
$0.89

$0.07

$1.97

$0.34

$0.15
$0.02

$ 1.75

$2.31

$0.08

$ 1.77

$0.41

$0.24

$0.17

$ 1.70

$2.25

$ 1.70

$0.02

$0,02

$3.98

$4.66

$0.02
$0.02

$0.05

$ 1.72

$0.22

$0.23

$0.89

$0.07

$ 1.97

$0.34

$0.15

$0.02

$ 1.75

$2.31

$0.08

$ 1.77

$0.41

$0,24

$0.17

$ 1.70

$2.25

$ 1.70

$0.02

$0.02

$3.98
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~ a. Wrap 1 BBO CONNECTICUT AVE. NW, EIJITE 2DO. WASHINGTON. OC '

P; 202,B28,0120 F: 202.833.2141
WWW.EK3UNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

i'»»~4~k%34P'W '3k"»
$0.05

$4.79

$ 1.80

$2.38

$0.10
$0.14
$0.14
$1.20

$0.02
$0.03

$0.41

$0.07
$ 1.60

$ 1.57

$0.02

$0.23

$0.05

$4.79

$ 1.80

$2.38
$0.10
$0.14
$0.14
$1.20
$0.02
$0,03

$0.41

$0.07
$ 1.60

$ 1.57

$0.02

$0.23

$0.05

$3.75

$2.48
$2.43

$0.34

$0.05

$3.75
$2.48
$2.43

$0.34

$0.31

$0.05
$0.03
$ 1.13

$ 1.75

$0.02
$0.29
$0.02

$0.24

$0,31

$0.05

$0.03

$ 1.13

$ 1.75

$0.02

$0.29

$0.02
$0.24
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1BSO CONNECTICUT AVE, NW, SLATE 330. WASHfNGTON. OC 38P: 202.828.01EO F: EOE.SSS.2141
WWW. SOUNOEXCHANGK.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

'fz.',,y'."!)

~5'„'',!gg~&s~j'0.05

$0.05
$4.66 $4.66
$0.05 $0.05
$0.05 $0.05

$0.14 $0.14

$0.10

$5.07
$0,23

$0.05

$5.33

$ 1.82
$0.17

$0.05
$0.05

$ 11.96

$8.39
$0.03

$0.02

$0.05
$0.02

$0.10

$ 1.80

$0.10

$9.92

$0.65

$2.91

$0.07

$ 1.75

$0.02
$0.07

$2.41

$0.02

$0.10

$5.07
$0.23

$0.05

$5.33

$ 1.82

$0.17

$0.05

$0.05
$11.96

$8.39
$0.03

$0.02

$0.05

$0.02

$0.10

$ 1,80

$0.10

$9.92
$0.65

$2.91

$0.07

$ 1.75

$0.02
$0.07

$2.41

$0.02

Page 50 of 121



LJl at ~ ROB.Bt98.01': aQa.833.&141

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

M~~eS
$0.02

$0.02

$0.10

$1.60
$3.73

$0.05

$0.05
$0.14
$0.12
$0.43
$0.05

$8.00

$0.02

$0.14

$0.14

$0.19
$0.34

$0.02

$0.02

$0.10

$0.23

$1.60
$3.72

$0.05

$0.05
$0.14
$0.12

$0.43

$0.05
$8.00

$0.02

$0.14
$0.14
$0.'l9

$0.34

Sub Total: $692.39

Entity Name: Entity ID:

Total Titles for Entity 47

$0.12

$0.29
$0.26
$0.36

$0.19

$0.12

$0.29

$0.26
$0.36

$0.19
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SOUflf 18fl~ 1330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTON, OC )S
P: 202.828.0120 F; 202.633.2141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.29 $0.29

$0.14 $0.14

$0.19 $0.19

$0.12 $0.12
$0.10 $0.10
$ 1.34 $ 1.34

$0.05 $0.05
$0.12 $0.12

$0.19 $0.19

$0.19

$0.10
$0.05
$0.05

$0.10
$0.05

$0.12

$0.19
$0.24

$0.34

$0.46

$0.67

$0.36

$0.05
$0.02
$0.19

$0.19
$0.02

$0.10

$0.17

$0.12

$0.07
$0.17

$0.19

$0.10
$0.05

$0.05
$0.10
$0.05

$0.12

$0.19

$0.24
$0.34

$0,46

$0.67

$0.36

$0.05

$0.02
$0.19

$0.19

$0.02

$0.10

$0.17

$0.12

$0.07

$0.17
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1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON, OCP: BOB,BBB,O1BO F: 202.633.B141
WWW. SOUNOEXCHANGK.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.87

$0.05

$0.36

$0.24

$0.02
$0.38
$0.31

$0.07

$0.22

$0.29

$0.87

$0.05

$0.36
$0.24
$0.02
$0.38
$0,31

$0.07

$0.22
$0.29

Sub Total: $10.59

Entity Name: Entity ID:

Total Titles for Entity 50

ge,Fm'ah'j If~d'a "8'tjfijItg

$0.07 $0.07

$0.07 $0.07

$0,07 $0.07

$0.07 $0.07

$0.26 $0.26

$0.26 $0.26

$0.26 $0.26

$0.07 $0.07
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QQU~ '~ 1330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTON. OC EF: 202,SSS.O1EO F: EOE.EK36.2141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

ff, Q 44I h~i

$0.02

$0.02

$0.02

$0.02

$0.02

$0.02

$0.02

$0.02

$0.02

$0.02

$0,02

$0.02

$0.02

$0.02

$0.02

$0.02
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8ounr 1330 CONNECT1CUT AVE, NW, SUITE 330. WASHINGTON. OC )8P: 808,888,0&80 F: 802.833.8141
WWW.BOUNOEXCHANGK.COM

EARNING ENTITY DIGiTAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

5 ~ p
tie,

$0.02 $0.02

$0.02 $0.02

$0.02 $0.02

$0.14 $0.14

$0.14

$0.02

$0.17

$0.02

$0.14

$0.14

$0.02

$0.17

$0.02

$0.14

$0.14

$0.02

$0.14

$0.14

$0.02

$0.14

$0,14

$0.02

$0.02

$0.02

$0.05

$0.14

$0.02
$0.02

$0,02

$0.05

$0.05 $0.05

$0.05 $0.05

$0.05 $0.05

$0.14 $0.14
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SOU Ctli3flgE 18SQ CONNECTICUT AVE, NW, SUITE SSQ. WASHINGTON, OI lSBp; Sos,sos,012o p: boa.ssG.2141
VAIIWV. SOIJNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

t~XA ".@i. y Q tP,~~~gk$~I~y tat
$0.14 $0.14

$0.14

$0,14

$0.02
$0.02

$0.14

$0.14

$0.02
$0.02

Sub Total: $3.60

Entity Name: Entity ID:

Total Titles for Entity: 167

$0.60

$0.05
$0.31

$0.99
$0.55
$0.10
$0,05
$0,10
$0.10
$0.10
$0.14
$0.12
$0.22

$0.24

$0.19

$0.24

$0.19

$0.26

$0.60

$0.05

$0.31

$0.99
$0.55
$0.10
$0.05

$0.10

$0.10
$0.10
$0.14

$0.12

$0.22

$0.24

$0.19

$0.24

$0.19

$0.26
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5'+ ~ 1330 CONNECTICUT AVE. NW. SLITE 330. WASHINGTON. OC IS
P: SOS,BSS.O1'20 FI 202.833.S141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

~:ref It%, +.
$022 $0.22
$0.22 $0.22

$0.22

$0.24
$0.02
$026
$0.34

$0.61

$0.82

$022
$0.80

$0.26

$0.55
$0.36

$0.84
$0.60

$0.46
$0.31

$0.55
$ 1.06

$0.38

$0.02
$0.53
$0.41

$0.53
$2.38
$0.46

$0.41

$ 1.06

$0.58

$0.46

$0.53

$0.53

$0.79

$ 1.15

$0.22

$0.24

$0.02
$0.26
$0.34

$0.61

$0.82

$0.22
$0.80
$0.26

$0.55

$0.36

$0.84
$0,60
$0.46

$0.31

$0.55
$ 1.06

$0.38
$0.02
$0.53
$0.41

$0.53
$2.38
$0.46
$0.41

$1.06

$0.58

$0.46

$0.53

$0.53

$0.79

$ 1.15
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5QJP "Qr)+ 1330 coNNEOTIOUT Ave, Nw, sUITK 330, wAsHINGToN, of 3BP: 202,828.0&20 P: 202,833.2141
WWW. SOUNO EX CHANGE.COM rr

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$ 1.03 $ 1.03
$0.26 $0.26
$ 1.03 $ 1.03
$123 $ 1.23
$0.77 $0.77

$0.02 $0.02

$ 1.71

$0.62

$0.19
$0.65

$0.02
$0.05

$0.72

$ 1.23

$0.62

$0.02
$0.05
$0.46
$0.60
$0.05

$0.60

$0.05

$0.62
$0.29

$0.34

$0.70
$0.62

$0.50

$0.55
$0.55

$0.07

$0.17

$1.71

$0,62

$0.19
$0.65

$0.02

$0.05
$0.72

$ 1.23

$0.62

$0.02
$0.05
$0.46
$0,60

$0.05
$0.60
$0.05

$0.62

$0.29

$0.34

$0.70
$0.62
$0.50
$0.55
$0.55

$0.07

$0.17
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~l a 't~ LAJNNCUTICXJT AVE, NW, SUITE $30, WASHINGTON. DC 5P: 202 828.01''. PO2.839.2141
WWW. SOUNOEXCHANGE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.02 $0.02

$0.05 $0.05

$0.05 $0.05

$0.02 $0,02

$0.12 $0.12

$0.10 $0.10

$0.19 $0.19

$0.14

$0.29

$0.26
$0.10
$0.13

$0.29

$0.22

$0.50

$0.19

$0.02
$0.43

$0.14

$0.25

$0.10

$0.25
$0.68

$0.14

$0.17
$0.17
$0.30

$0.55

$15.86

$0.14

$0.29
$0.26

$0.10

$0.12
$0.29

$0.22

$0.50
$0.19

$0.02
$0.43
$0.14

$0.25

$0.10

$0.25
$0.68

$0,14
$0.17
$0.17
$0.30
$0.55

$ 15.86
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SQL Jgtl9AgE 1330 CONNECTlCUT AVE. NW, SUITE 330. VtASI1INGTQN. 0,
P: 202.22B.0120 F: 202.833.2141
VWWV.EOlgVQEXCHAAK4E.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Dlstrlbution (Continued)

R~A
$0.10

$026
$0.22
$024
$024
$0.94
$0.53
$0.17
$0.07
$0.02

$0.22
$1.03

$0.14

$0.94

$0.02

$0.05
$0.53
$0.38
$0.19

$0.07
$0.02

$0.02
$0.22
$2.52
$0.02
$0.89

$0.24
$0.14

$0.22
$0.22
$0.19

$0.29
$0.17

$0.26

$0.41

$0.17

~re
$0.10

$0.26
$0.22
$0.24
$0.24
$0.94
$0.53
$0.17
$0.07
$0.02
$0.22
$1.03

$0.14
$0.94

$0.02

$0.05
$0.53
$0.38
$0.19
$0.07
$0.02
$0.02
$0.22
$2.52
$0.02
$0.89

$024
$0.14
$0.22
$0.22
$0.19

$0.29
$0.17

$0.26

$0.41

$0.17
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L. aalu. W~SGTQN. CK 46
P: SR$28,01't 208.833.9141
WWW.SQUNORCCHANQR.GOM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

IMP
$0.41

$0.19

$0.19
$0.10
$0.22
$0.02
$0.02
$0.02

$0.02
$0.05
$0.05
$0.53
$0.12

$0.24

$0.41

$0.19
$0.19
$0.10
$0.22
$0.02
$0.02
$0.02
$0.02
$0.05
$0.05

$0.53
$0.12

$0.24

$0.19

$0.55
$0.14

$0.19

$0.55
$0.14

Sob Total: $77.31

Entity Name: Entity ID:

Total Titles for Entity: 110

$0.07 $0.07

$0.02

$0.10
$0.14
$0.07

$0.36
$0.12

$0.02

$0.10

$0.14
$0.07

$0.36

$0.12
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SQL Zfl3fgE 1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON, OI ISB
P: BOB,BBB.0120 F: EOc? 833.B141
www.so4Nos x cH ANGE.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

P~erfogmarIga 'j ..;.;::Pa'iiilrij KrItity

$0.48

$0.02
$0.12

$0.10

$0.19

$0.17

$0.17

$0.91

$0.43

$0.67

$0.77

$0.48
$0.02
$0.12

$0.10

$0.19
$0.17

$0,17

$0.91

$0.43
$0.67

$0.77

$0.67 $0.67

$0.72 $0.72

$0.60

$0.65

$ 1.52

$0.60

$0.89

$0.48

$0.05

$0.87

$0.60

$0.65

$1.52

$0.60

$0.89

$0.48

$0.05

$0.87

$0.17 $0.17

$0.17 $0.17

$0.1 7 $0.17

$0.17 $0.17
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~. ~.cart.u~wJ P: 202.833.8141
WWW.SOUNOEXCHANSE.CX3M

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.07 $0.07

$0.15 $0.18

$0.07 $0.07

$0.07

$0.05

$0.14

$0.14

$0.07

$0.05

$0.14

$0.14

$0.14 $0.14

$0.10 $0.10

$0.14

$0.03
$0.05

$0.05

$0.31

$0.05

$0.05

$0.14

$0.03
$0.05

$0.05

$0.31

$0.05

$0.05

$0.12

$0.17

$139
$0.03

$0.43

$0.03
$0.31

$ 1.35

$0.12

$0.17

$1.39

$0.03

$0.43

$0.03
$0.31

$ 1.35
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QQJf'lgfjgg 1 380 CONNECTICUT AVE. NW, SUITE SSO. WASHINGTON, OC 3SP. 202.BEB.0120 F: 202.833.2141
WWW.SOUhKIEXCHANGE.CCM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.10
$0.31

$0.05

$0.10
$0.31

$0.05

$0.05 $0.05

$0.14

$0.22

$0.10

$0.29

$0.14

$0.14

$0.22

$0.10

$0.29

$0.14

$0.05 $0.05

$0.10 $0.10

$0.33 $0.33

$0.22 $0.22

$0.07 $0.07

$0.31 $0.31

$0.14 $0.14

$0.14 $0.14

$0.05

$0.05

$0.05

$0.05

$0.05 $0.05

$0.05

$0.05

$0.05

$0.05

Page 64 of 121



P: 202.828,0120 F: 202.833.2141
WWW.SOLNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.05
$0.05

$0.05

$0.05
$0.05

$0.05

$0.05 $0.05

$0.05 $0.05

$0.05

$ 0,05

$0.05

$0.10

$0.05

$0.05

$0.05

$0.05

$0.10

$0.05

$0.05

$0.05

$0.05

$0.05

$0.05 $0.05

$0.05 $0.05

$0.05 $0.05

$0.05 $0,05

$0.05 $0.05

$0.38

$0.14

$0.14

$ 0.02

$0.29

$0.38

$0.14

$0.14

$0.02

$0.29
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QQlJr W~ 1330 CONNECTICUT AVE. NW, SUITE 330, WASHINGTON. Ot, 38
P: 202.828.0120 F; 202.833.2141
WWW.SOIJNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

o&„+c wm ' 'I'. A,~k M~ ~ ' '.a4 ~ '& '"'r % ~ 'Y.t.'3 w w„'., x '.. ~ 'd~mr ~ W i ." t~ ', i'1'. L:~.: ' «~r."
."" ~&~44+, I,; Q. '~Petti p '+$ ~ '4$+jhM~+&~k~Q$ jp ',,gQ jQ~&~1g~'ggp-„.~~~I '+~la+1AQ +~~+~~ .&TPgydI;.c'y ~.,4~4-, ~ '0I '$~&''A~~Valtle ~It f .~~j&QShare

$ 1.06 $ 1,06

$0.05

$0.19

$0.20

$0.18

$0.94
$0.22

$0.26

$0.05

$0.19

$0.20

$0.18

$0.94

$0.22

$0.26

$0.38 $0.38

Sub Total: $26.76

Entity Name: Entity IO:

Total Titles for Entity: 72

p~tg; g"'rq

$0.24 $0.24
$0.41 $0.41

$0.24 $0.24
$0.22 $0.22
$0.19 $0.19
$0.38 $0.38
$0.17 $0.17
$0.24 $0.24
$0.26 $0.26
$0.02 $0.02
$0.17 $0.17

$0.02

$0.22

$0.02

$0.22
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SOUPY trfgE 1 330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON. OC 'SBP: 208,828.0120 F: 202.833.2141
WNNV. SOUNOEXCHANGE,COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

i a',&I; «t

$0.22
$0.29

$0.34

$0.17

$0.14

$0.17
$0.22
$0.19
$0.24
$0.22

$0.10
$0.24

$0.17

$0.12
$0.19

$0.14
$0.22
$0.12

$0.10

$0.17

$0.19

$0.22
$0.02

$0.02

$0.22

$0.65

$0.34
$0.14

$0.22

$0.10

$0.10

$0.07
$0.07
$0.02

$0.07
$0.05

~~4.".~~,FjrnI'ng„'Entity

$0.22
$0.29

$0.34

$0.17
$0.14

$0.17
$0.22
$0.19
$0.24
$0.22
$0.10
$0.24
$0.17
$0.12

$0.19
$0.14
$0.22
$0.12
$0.10
$0.17
$0.19
$0.22

$0.02
$0.02

$0.22
$0.65

$0.34

$0,14
$0.22

$0.10

$0.10
$0.07
$0.07
$0.02

$0.07
$0.05
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1330 CONNECTICUT AVE, NW. SUITE 33O. WASHINGTON. OCF: 202,828 0120 F: 202.833.2141
WWW.QOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.10 $0.10
$0.05 $0.05
$0.02 $0.02
$0.05 $0.05

$0.03

$0.10
$0.05

$0.02
$0.07

$0.02

$0.05
$0.31

$0.10
$0.10

$0.31

$0.05
$0.02

$0.10

$0.02

$0.05
$0.05

$0.26

$0.07

$0.03

$0.10
$0.05
$0.02
$0.07
$0.02

$0.05
$0.31

$0,10
$0.10
$0.31

$0.05
$0.02

$0.10
$0.02
$0.05

$0.05
$0.26

$0.07

Sub Total: $ 11.04

Entity Name: Entity ID:

Total Tftles for Entity 14

:I @eei~~e~t „"

$0.60 $0.60

$0.17 $0.17
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SQUflC ~rlgE 1 230 CONNECTICUT AVE. NW, SUITE SBO. WASHINGTON, OC e
P: 202.828,0180 F: 202.EK33.01%1
WWW. SOUNOEX CHANGE. CQM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

a%~.
Aii . '4 .susat

$0.96

$0.53
$0.51

$ 1.90

$0.10
$0.03
$0.07
$0. 71

$0.10

$ 1.83

$0.96

$0.53
$0.51

$ 1.90

$0.10
$0.03
$0.07
$0.71

$0.10

$ 1.83

$ 1.39 $1.39

$0.05 $0.05

Sob Total: $8.94

Entity Name: Entity ID:

Total Titles for Entity: 26

j's

, ssii

$0.41

$0.10

$0.10

$0.12
$0.12

$0.22
$0.17

$0.14

$0.29

$0.26
$0.26

$0.26

~~kjsaiJ@s')tiliiI

$0.41

$0.10

$0,10
$0.12

$0.12

$0.22
$0.17

$0.14

$0.29

$0.26
$0.26

$0.26

Page 69 ol 121



SOUrIC'nge 1330 coNNEOTIcUT AvE, Nw, sUITE 330. wAsHINGTQN. oc 6F: 202,822,0120 F: 2O2.833.2141
WWW. SDUNOEXCHANCiE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$0.14

$0.26
$0.29
$0.02
$0.10

$0.05
$0.29
$0.05

$0.02
$0.05

$0.26
$0.12

$0.02

$0.14

$0.14

$0.26
$0.29
$0.02
$0.10
$0.05
$0.29
$0.05
$0.02
$0.05

$0.26

$0.12
$0.02

$0,14

Sub Total: $4.28

Satellite Service Period: Jul 2004- Dec 2004

Entity Name: Entity ID:

otal Titles for Entity 785

Fitie.;a: P~, „ af"
1~@-~1; ~, ~~~~~","o-.~,~.~,

$ 1.00

$ 1.25

$1.49

$1.49

$ 1.25

$0.75
$2.49
$0.75
$ 1,99

$ 1.25

$0.50
$0.62
$0.75

$0.75

$0.62

$0.37

$1.25

$0.37

$ 1.00

$0.62

Page 70 of 121



I I ~i eve. tace. all I o 4R, WASHINGTON, OC 8F: QOR.SR8.01f90 Fl 208.833.8141
vwwv.QCUNcNRxcHANGe-coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Olstrlbution (Continued)

$1.74

$224
$125
$1.00

$1.99
$623

$ 1320
$7.61

$14.94

$0.53
$3.74
$ 1.49

$3.74

$3.24

$28.64
$ 1.00

$125
'$2.49

$1.00

$1.00

$1.00

$2.49
$12.80
$13.74

$3.62
$2.99
$0.50
$0.50
$232
$ 'f.00

$4.73
$025
$1.74

$1 25

'gA%

1'II
$0.67
$1.12

$0.62
$0.50
$ 1.00
$3.11

$6.60
$3.81

$7.47
$0.26
$1.87
$0.75

$ 1.S7

$1.62
$14.32

$0.50
$0.62
$1.25
$0.50
$0.50
$0.50

$4.11

$125
$6.40
$6.87

$1.81

$1.49

$0.25

$0.25

$1.16

$0.50
$2.37
$0.12

$0.67
$0.62
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SQJf ~~ 1 330 CONNECTlCUT AVE. NW. SUITE 330. WASHINGTON. 0( &BF: BCX2.BBB,0420 F: BOB.B33.2141
VWVW. GOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

,irfiigf'Itlcii ~Q,
'Ljal'0(iij Eq~gg

,.;(~4~Va/ue &,~;.;4('"'„''&...'.e-,Safari

$21.40 $10.70
$7.72 $3.86
$9.98 $4.99
$ 1.25 $0.62

$ 10.76 $5.38

$0.75

$5.73

$7.61

$1.00

$2.49
$6.83

$0.50

$4.73

$3.24

$10.63

$2.24

$9.71

$2.49

$2.99
$ 1.99

$2.74
$ 1.99

$3.49

$1.99

$4.98

$4.48

$0.75

$3.74

$3.74

$2.24

$7.47
$0.50

$0.37

$2.86
$3.81

$0.50
$ 1.25

$3.41

$025

$2.37

$ 1.62

$5.31

$ 1.12

$4.86
$ 1.25

$ 1.49

$ 1.00

$ 1.37

$ 1.00

$ 1.74

$ 1,00

$2.49

$2.24
$0.37

$ 1.87

$ 1.87

$1.12

$3.74
$0.25
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SOUfidf gE 1230 CONNECTICUT AVE, NW, SUITE SSO. WASHINGTON, OC':SOS.SSS,01SO F: 202.S38.2141
WWW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

'&~~WSe@w
$2.74 $ 1.37
$ 1.49 $0.75
$ 1.25 $0.62

$2.99

$3.49
$ 1,99

$ 1.99

$2.24
$5.23

$0.75

$6.48
$4.23

$3.24
$2.24

$4.98
$4.48

$5.73

$5.23
$0.25
$4.73
$0.53
$5.98

$6.97

$ 1.49

$ 1.74

$ 1.00

$ 1.00

$ 1.12

$2.62
$0.37
$3.24
$2,12
$ 1.62

$ 1.12

$2.49
$224
$2.86

$2.62
$0.12

$2.37
$0.26
$2.99

$3.48

$5.51

$13.45

$25.62

$3.24

$5.23

$ 1.00

$4.40
$13.13

$18.04

$2.76

$6.72

$ 12.81

$ 1.62

$2.62

$0.50

$2.20
$6.56
$9.02
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~f)Q 'Q~ 1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON. OC':BBB.BBB.O&BO F: BOB.BSS.c?141
WWW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$7Ii~.'jjftg 'lj+8"::.@45 Re~iji"~~am~+:Q~Q~'.. baker~&~,'Q'ig3~t wpj'.,

$32.55 $ 16.28

$ 10.50

$7.73

$24.70

$4.99

$5.25

$3.86

$ 12.35

$2.50

$27.83

$ 1.00

$43.14
$0.50

$0.75
$7.88

$8,47

$4.73
$ 1.25

$7.47

$8.97

$0.25

$ 15.23

$20.21

$26.90
$29.39
$ 12.86

$0.25
$9.21

$ 11.95

$0.25

$26.65

$24.66
$0.75

$5.98
$23.63

$13.91

$0.50
$21.57

$0.25

$0.37

$3.94

$4.23
$2.37
$0.62

$3.74

$4.48

$0.12

$7,61

$ 10.11

$13.45

$14.69

$6.43

$0.12
$4.61

$5.98
$0.12

$ 13.32

$ 12.33

$0.37

$2.99
$ 11.81
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1 mo coNr ~7~ ave. Nw. surre mao. w~evarnw. ocP: QDR.SRB 0480 F: ROR.883.8141
WWW.SOUNOSXCHANGE.CCM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$14.g6

$2.49

$1.00

$3.98
$0.25

$ 1.00

$0.75

$8.40

$6.72

$5.98

$2.24

$3.49

$1.25

$0.50

$1.99

$0.12

$0.37
$4.20
$3.36
$2.99

$ 1.12

$ 1.74

$3.24

$2.24

$ 1.62

$1.12

$2.37

$33.41 $18.71

$42.27

$3.24

$4.23

$21.13

$1.62

$2.12

$3.98 $ 1.99

$23.61

$1.00

$0.75
$9.46

$10.21

$9.96
$4.48

$10.96

$11.80

$0.50

$0.37
$4.73

$5.11

$4.98
$2.24
$5.48
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SQUC ABrigE 1330 CONNECTlCUT AVE, NW, SUTE 330. WASHINQTON. ~P: ROE,BEG,01EO F: EOE.SS3.2141
WWW. SOUNOEXCHANSli.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Cunent Olstrfbution (Continued)
'& *

Fa~ 'lb ll~ . a''e't,, ', FpWg. «+2dV~& +be ~~j" ."W~y'~:!'.-j'~a~ e fpjjmQ ~4arPljjg'EIQ
4&&& aalu) &~Mph~~&+epode

$28.39 $14.19
$19,93 $9,97

$ 1.25 $0.62
$21.43 $10.71

$5.98 $2.99
$27.85 $13.92
$20.18 $10.09

$ 1.74 $0.87
$1.25 $0.62
$ 1.49 $0.75
$ 1.00 $0.50
$3.24 $ 1.62

$21.01 $ 10.51

$4.48 $2.24
$26.15 $ 13.08

$ 140.46

$70.88

$0.75

$3.24

$0.25

$0.75

$ 1.74

$ 1.49

$0.75

$70.23

$35.44

$0.37

$ 1.62

$0.12
$0.37
$0.87

$0.75

$0.37

$ 1.49 $0.75

$0.75 $0.37

$ 1.00

$2.24
$61.17
$ 13.65

$2.49

$63,00

$0.50

$ 1.12

$30.58
$6.83

$ 1.25

$31.50
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r . sac.tsclj.U1RO F: ROB.833.R141
WWN.SDUNQSXCHANGE.COM

Itl

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT +PERFORMANCE DETAILS

Current Distribution (Continued)

$2.24

$0.50
$23.01

$2.99
$43.84

$4.98
$1.00

$17.68

$1.25
$6.46
$2.99
$0.75

$39.83

$1.00

$9.71

$1.84

$4.98
$14.44

$13.70
'$5.51

$025
$8.47

$1.aa
$2.24

$13.70

$224

$2.49
$0.26
$0.26

$29.93
$37.36
$0.26

$0.50

$1.25

$1.74

$1.12

$0.25
$11.51

$1.49

$21.a2
$2.49

$0.50
$8.84

$0.62
$3.24

$1.49

$0.37
$19.91

$0.50

$0.92
$2.49
$7.22
$6.85
$276
$0.12
$4.23

$1.00

$1.12

$6.85

$1.12

$1.25

$0.13

$0.13
$14.96

$1S.68

$0.13

$0.25

$0.62
$0.87
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SOUR hBrIgE 1330 CONNECTlCUT AVE, NW, SUITE 330. WASHINGTON, 01: 3BP: 202,BRB.O12O F'. 202.B33.21411
WWW. SOUNOEX CHANG K.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Cunent Distribution (ContInuedj

$525
$0.75

$0.25

$0.25
$0.25

$ 14.44

$3.49

$ 1.99

$ 1.4S

$ 1 49
$ 19.68

$22.91

$5.48

$2.99

$0.75

$0.50

$2.49

$ 1.49

$ 1.49

$ 1.49

$ 1.99

$ 1.00
$2.24
$2.74

$4.23

$0.50

$39.10

$0.79

$ 1.99

$ 1.49

$ 1.99

$5.23

$2.63

$0.37

$0.12

$0.12
$0.12
$7.22

$ 1.74

$ 1.00

$0.75

$0.75
$9.84

$ 11.46

$2.74

$ 1.49

$0.37

$0.25

$1.25

$0. 75

$0.75

$0.75

$ 1.00

$0.50
$ 1.12

$ 1.37

$2.12

$0.25

$ 19.55

$0.39

$ 1.00

$0.75

$ 1.00

$2.62
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i~ ~w~m i~& ave. slav, SIEVE 830. WASHlhWON, OC 8F; BR.888.0180 F: 208.833,8141
WWW.SOIJNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$6.72

$6.23

$324

$3.74

$1.49
$1.00

$1.00

$2.10
$0.50
$025
$0.75
$025
$6.22
$0.75
$0.75
$0.50
$0.75

$46.62

$3.49

$1.00

$025

$4.36

$3.11

$1.62

$1.67
$0,75
$0.50

$0.50

$ 1.05

$0.25

$0.12
$0.37
$0.12

$4.11

$0.37

$0.37
$0.25
$0.37

$23.41

$1.74

$0.50
$012



Sam ~ 1330 CONNECTICUT AVE. NW. SLATE 33O. WASHINGTON, OC 38
P: ROR.RRI9.0120 F: 202.233.2141
WWW.RQUNOEXCHAhKRE.CQM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

,:kAMh::,;:.4&84.
$24.29 $12.15
$2.24 $1.12

$27.56 $1 3.78
$2.24 $ 1.12

$30.98 $15.4a
$125 $0.62
$1.4a $0.75
$1.25 $0.62
$1.74 $0.87
$6.72 $3.36
$6.23 $3.11

$4.48 $2.24

$0.79
$22.53
$3.98

$17.06

$1.99
$17.59

$4.48
$1.74

$0.50
$1.99

$3.98

$16.80

$26.25

$0.39
$11.26

$1.99

$8.53

$1.00

$8.79

$2.24
$0.87

$0.25
$1.00

$1.99
$8.40

$13.13

$26.76

$ 1.49

$ 1.49

$1.74
$1.99

$ 1.49

$13.39

$0.75

$0.75

$0.87
$1.00

$0.75
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QQJP ~~ 1320 CONNECTICUT AVE. NW. SUITE SBO. WASHINGTON. Qf 1SBP: 202,828.0420 F: 202 828.2141
WWW.SOUNOEXCHANGE.COM

r&
EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Perfamanae ~&~~,.'iEanllng',.Entity
j"."...".'; va(ue 'jIT', Pm~".-:; ',stiare

$ 1 25 $0.62

$7.22

$ 1.99

$5.23

$0.53
$0.79

$ 1.00

$0.25
$22.84

$5.23

$3.61

$ 1.00

$2.62

$0.26
$0.39

$0.50
$0.12

$ 11.42

$2.62

$ 19.43

$0.26

$0.50

$0.53

$0.50

$ 1.74

$0.25
$1.00

$6,48
$0.26
$0.75

$ 1.99

$0.25
$ 1.25

$ 17,59

$0.50
$0.25

$ 10.46

$3.49

$ 1.49

$9.71

$0.13

$0.25

$0.26

$0.25

$0.87

$0.12
$0.50

$3.24
$0.13
$0.37

$ 1.00

$0.12

$0.62

$8.79

$0.25
$0.12
$5.23

$ 1.74

$0.75
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1330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTON. 0 338P: 202.828,0120 F: 202.833.2141
VWWV. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Perforrffaqce
g'j".: VaIIIe

$73.22

$32,87

$ 1.74

$0.75
$7.88

$ 1.05

$0.25
$2.24

$0.25

$3.24

$2.99

$0.25
$0.25

$18.38

$ 112.62

$0.50

i-:-"i'8jmlII9:Entity
:"" -P+"."j,'..'-Share

~:.I ~ '.. 'I...
$36.61

$ 16.44

$0.87

$0.37
$3.94

$0.52
$0.12
$ 1,12

$0.12

$ 1.62

$ 1.49

$0.12

$0.12

$9.19

$56.31

$0.25

$0.75 $0.37

$0.50

$ 11.29

$0.50
$21.67

$0.25
$77.97

$68,49

$0.25

$2.99
$0.50

$6.97
$ 111.83

$ 11.46

$2.24

$0.25

$5.64
$0.25

$ 10.83

$0.12
$38.98

$34.24

$0,12

$ 1.49

$0.25

$3.49
$55.92

$5.73

$ 1.12
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«p y~ ~ \ VIVIV' l~ i ~vc, vow, OUI I 6 3K. WASHINGTON, QQ IEF': 202.B2B 01 20 F,'02.833 2141
WWW.SOUNOEXOHANDE.OOM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

'.Pj rforma'rfoit j Q.EaraIYIfig 6'.ritltII
"jf'P!,-'l..Valui} fEQg~g.':Share

$29.39 $ 14.69
$90.83 $45.42
$50.67 $25.33
$51,55 $25.78

$ 1.00 $0.50
$12,20 $6.10

$8.14 $4.07
$6.48 $3.24
$1.00 $0.50
$0.25 $0.12

$3.49

$ 18.38

$1.74

$9.19

$0.75 $0.37

$18.64

$0.26

$3.49

$0.50

$7.47

$0.50

$0.50

$88.41

$0.75

$0.26

$20.67

$9.32

$0.13

$1.74

$0.25
$3.74
$0.25
$0.25

$44.21

$0.37

$0.13

$ 10.34

$0.50

$0.25

$50.56

$0.75
$0.25

$0.25

$0.25

$0.12
$25.28

$0.37

$0.12

$0.12
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QjUA'dflgE 1330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON, ~P: BOB.BRB.O'IBO F; BOB.B33.8141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Cunent 01stribution (Continued)

'.":.",& ~".e.j~'&g cabal "z. q@-&7+['-'~'..:,~: ."Performance,".'»,:.. Earrlfng,EIIilij

$0.50 $0.25

$0.53 $0.26
$0.26 $0.13
$025 $0.12
$4.98 $2.49

$17.85 $8.93
$0.50 $0.25

$ 18.11 $9.06
$1.74 $0.87

$47.25 $23.63
$30.38 $15.19

$0.50 $0.25

$0.25 $0.12

$1.00 $0.50

$1.49 $0.75

$0.50 $0.25

$4.98 $2.49
$0.75 $0.37
$2.49 $1.25

$0.25

$1.25

$1.49
$6.23
$0.75

$ 16.80

$53.03

$ 18.38

$0.26

$3.49

$0.26
$0.25

$0.12

$0.62
$0.75
$3.11

$0.37

$8.40
$26.51

$9.19

$0.13

$1.74

$0.13

$0.12
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'3 loI ILP 1~ 4lJNNLI TICUT AVE. NW, SIJITE 330. WASHINGTON. CY I3SP: 202.82B.0120 F: 202.633.2141
WWW.SDLINOE X CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Contfnued)

-: tIetforIIIaI'Ij4

$0.26

;;~~Earnfnjj'Eiitlg

$0.13

$60.77

$ 15.23

$9.71

$0.53

$4,46

$ 1.00

$0.50

$0.50

$0.75

$ '1.25

$0.50

$0.25

$ 1.25

$ 1.00

$ 1.31

$0.26

$0.75

$0.25
$0.25
$8.40

$ 16.80

$30.38

$7.61

$4.86

$0.26

$2.23

$0.50
$0.25

$0,25

$0.37

$0.62

$0.25
$0,12

$0.62
$0.50
$0.66
$0.13
$0.37
$0.12
$0.12

$4.20

$8.40

$0.25

$ 1.49

$70.09
$0.25
$ 1.00

$ 1.00

$34.91

$0.12

$0.75
$35.05

$0.12
$0.50
$0.50

$ 17.46
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~fig+ 1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON. C 03Sp: 202.22a,0120 F: 202.233.2141
WWW.SOUNOEX CHANGE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

PerfonIIance!.'»',";. Earning:,aft'It'y,
Value '. ~" ''"'i&'.;::;";:.'.",'-'. Sh'ar'eI

$24.41 $ 12.21

$ 1.25

$3.74

$ 1.99

$0.50

$7.97
$8.72

$ 1.05

$3.49

$ 16.54

$268.20

$14.44

$0.62

$1.87

$ 1.00

$0.25

$3.98
$4.36

$0.52

$ 1.74

$8.27
$ 134.10

$7.22

$0.26

$16.54

$0.75

$ 7.68

$ 1.00

$0.13

$8.27

$0.37

$3. 94

$0.50

$ 17.59

$ 17.85

$0.25
$ 1.74

$0.25
$ 1.58

$ 15.75

$ 133.49

$3.41

$ 18.11

$23.89
$0.50

$0.50

$8.79

$8.93
$0.12
$0.87

$0.12
$0.79

$7.88
$66.75

$ 1.71

$9.06

$11.94

$0.25

$0.25
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QQQf ~~ 1330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON. 0
P 202.828.0420 F. 202 833.2&at
WWW. BOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

«I
1'J',erfoftnance:.::,if'arning,,Entity

$0.25 $0.12

$0.50
$66.76

$ 1.25

$0.26
$0.50

$17.33
$0.50

$ 1.99

$24.68

$0.75

$2.49
$0.25
$0.25

$0.25

$24.94

$ 1.00

$0.50
$0.50

$ 1.25

$2.74

$2.99
$20.17
$24.41

$ 1.99

$0.25
$33.38

$0.62

$0.13
$0.25
$8.66
$0.25

$ 1.00

$12.34

$0.37

$ 1.25

$0.12

$0.12

$0.12

$ 12.47

$0.50

$0.25
$0.25

$0.62

$ 1.37

$ 1,49

$ 10.09

$ 12.21

$ 1.00

$ 1.49

$0.75
$0.50
$0. 50

$3.98

$0.25

$0.75
$0.37
$0.25
$0.25
$ 1.99
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13SO CONNECTICUT AVE. NW. SUITE BBO. WASHINGTON. I'XSBf'; ROR.SR8.01RO F: ROR.833.R141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

geWc.e. @ . 1„',",„''; '-'-. 'gg=';"«. ',, ~ .qgetc'. 18te @ '$+ If;,„'++ ANst '. g~gp, ', .p~y~&'fit
gem~~,

. ".p~g%sgg. pj:..'i&4f~ Libel'"..$" @'„:rs'P.'i'1.:4A:,d"

Hl

„-PertofffIsffce
. Value

$5.73
$0.50

$28.14
$0.53
$0.26
$0.26
$ 1.25
$ 1.25

$ 1.00

$0.25
$0.50

$0.26

$18.11

$ 'l.99

$17.59

$2.74

Eam1ij5fftitj

$2.86
$0.25

$14.07

$0.26
$0.13
$0.13
$0.62
$0.62

$0.50

$0.12
$0.25
$0.13

$9.06

$ 1.00

$8.79

$ 1.37

$0.50

$ 1.49

$0.50
$0.53
$0.25

$0.50

$ 1.00
$17.59

$0.50

$0.25

$0.25

$0.75
$0.25
$0.26
$0.12
$0.25
$0.50
$8.79

$0.25
$0.12

$ 1.74

$224
$0.50
$5.48

$1.74

$1.12

$0.25

$2.74
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,~ ~wvc~ i~t uve, ww, NvlTe 330. wAsHNGToN or GBP: 202.828.0120 F: 202 833.2141
WWW. BOUNO EX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Pe'rtermiince ~.;~~&. Eamlng".Erjtitj

$ 1 25 $0.62

$16.28

$0.25

$ 1.25
$ 1.74

$2.49

$ 17.33

$ 1.31

$ 1.00

$0.50
$0.25

$3.24

$8.47
$0.50
$ 1.00

$0.50

$2.63

$8.14

$0.12
$0.62
$0.87
$ 1.25

$8.66

$0.66
$0.50
$0.25
$0.12

$ 1.62

$4.23
$0.25
$0.50
$0.25

$ 1.31

$ 15.75

$0.50
$0.26
$ 1.49

$7.09
$0.50

$ 1.00

$ 'l.00

$ 10.50

$7,88

$0.25

$0.13
$0.75
$3.54
$0.25

$0.50

$0.50

$5.25

$1.49 $0.75

$ 1.49 $0.75
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RX fChjflgE 133Q CQNNECTlCUT AVE. NW. SLATE BBO. WASHINGTON, [ O3SP: ROR BRB 01RO F: ROR BRS.R1al
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$4$ "
~ . - " '- ='' 4

g e~ ~ ~ ', "ef&s;, '. '"~.. ~ LL

~h.

$1.49 $0.75

$2.74
'$0.50

$44.83
$17.33

$0.50

$17.33

$1.37

$0.25
$22.41

$8.66
$0.25

$8.66

$1.74

$ 1.25

$0.25
$4.48

$1.00

$18.38

$0.87

$0.62
$0.12
$2.24
$0.50

$9.19

$0.50 $0.25

$0.50

$0.26
$0.25

$4.98
$2.49

$9.21

$14.44

$5.51

$7.47

$5.98

$1.99
$11.71

$0.50

$0.75
$025

$0.25

$0.13
$0.12

$2.49
$1.25

$4.61

$7.22

$2.76

$3.74

$2.99

$ 1.00

$5.85

$0.25

$0.37

$0.12
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4ve, raw. nut rE. 3XI WASHggrOgP: 202.828,0120 F: 202.833,2141
WWW.SOUNOEXCHANGK.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$ 1.25

$ 19.95

$ 151.64

$2.24

$0.53
$0.50

$32.87

$0.26

$0.25
$0.75

$3.49
$2.89

$ 1.00

$ 1.00

,'..:":&'2amijtf Eiitftj

$ 1.12

$0,62

$9. 98
$75.82

$ 1.12

$0.26
$0.25

$16.44

$0.13

$0.12
$0.37
$ 1.74

$ 1.44

$0.50

$0. 50

$0.50

$ 17.85

$0.50
$0.25

$0.50

$0.25
$0.25

$ 1.25

$0.25

$2.74
$ 17.85

$0.25
$57.75
$ 'l.49

$0.50
$0.50

$ 1.31

$0.25

$8.93
$0.25
$0.12

$0.25

$0.12
$0.12
$0.62
$0.12

$1.37
$8.93
$0.12

$28.88
$0.75
$0.25
$0.25
$0.66
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SOur Wan~ 13SO CONNECTICUT AVE, NW. SUITE SSO. WASHINGTON, O'ZSF: EOc?,SEB.O1EO F: EOE.SGS.21&1
WWW.SDUNDEXCHANGE.CQM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Cunent Distribution (Conti nued)

Perfonnance
'". ".-,"'alue

$6.04
$46.20

$ 1.99
$30.88

$5.48

$23.36
$0.50
$0.25
$0.75

$ 18.90

$31.24

$5,23

$ 1.74

$2.24

$ 1.00

'-.'aminj Enrtitlf
,"~ '"'- "„„'Shfire

$3.02
$23.10

$ 1.00

$ 15.44

$2.74

$11.68
$0.25
$0.12
$0.37
$9.45

$ 15.62

$2.62
$0.87

$ 1.12

$0.50

$48.30

$0.25

$0.25
$0.50

$ 17.85

$2.24
$2.36

$9.21

$0.75

$20.42

$3.49

$ 1.58

$0.25

$ 18.11

$23.89
$0.79

$24.15

$0,12
$0.12

$0.25
$8.93
$ 1.12

$ 1.18

$4.61

$0.37

$ 10.21

$ 1.74

$0.79

$0.12

$9.06

$11.94

$0.39
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,~~ww~s~s «vc. PJw, BEATS 830, WASHINGTON, O )3QP: $38.828.01RO F: KÃR.833.8141
WWW.SOUNO6XCHANQE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current OlstrlbutIon (Continued)

:..pefronnanga '.-~".:i Emjlng&hilff''. '„",j~~Valiij '.-'j&gj~&'4.SIIaia

$18.38 $9.19

$4.23
$2.49
$1.74

$17.59

$23.36
$17.59

$0.25

$0.25

$41.22
$0.50

$49.62

$18.64

$24.66
$1.00

$ 1.49

$1.49

$12.45

$0.25
$0.26

$4.20

$0.75
$16.54

$ 1628

$0.25

$2.36

$2.12
$ 1.25
$0.87

$S.79

$11.68
$8.79
$0.12
$0.12

$20.61
$0.25

$24.81

$9.32

$12.33

$0.50
$0.75
$0.75
$6.23
$0.12
$0.13

$2.10

$0.37
$8.27

$S.14

$0.12

$ 1.18

$0.53

$38.85
$25.73

$25.15
$3.49

$0.26

$19.43

$12.86

$12.58
$ 1.74
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QQJr pg~ 1330 CONNECTICUT AVE, NW, CIUITE 330. WASHINGTON. OI I36P: 202.828.0120 F: 202.833.2141
WWW. SOUNOEX CHANGE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

:Performaffje,:.-,-, Earning Entftff
;,".".;:.Ira oe'- .:.t ": Share

$3.24

$0.53
$0.26

$11.71

$18.11

$0.25

$2.99
$0.25
$2.49

$0.50

$48.30
$0.50
$0.50

$ 1.49

$ 1.62

$0.26
$0.13

$5.85

$9.06

$0.12

$ 1.49

$0.12
$ 1.25

$0.25
$24.15

$0.25

$0.25

$0.75

$52.50
$2.36

$0.53

$55,29

$ 18.90

$ 1.74

$0.50
$0.53

$ 123.91

$86.92
$0.26
$0.25
$0.50
$0.25
$ 1.00

$ 18.64

$0.50

$26.25
$ 1.18

$0.26

$27.64

$9.45

$0.87

$0.25
$0.26

$61.95
$43.46
$0.13
$0.12
$0.25
$0.12

$0.50

$9.32
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Qjg 1(P 1330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTPN, 0 36P: 202.G28.0120 F: 2OB.EI33.F141
WWW. SDLINDEX CHANCRE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$ 1.00

$ 102.86

$6.72
$30.14

$0.75

$ 18.11

$0.25
$0.75

$24.94
$0.25
$0.25

$0.25

$ 1.00

$2.36

$ 16.54

$38.60

$0.50

$0.50
$ 1.49

$ 1.25

$4.48
$0.50

$82.96

$0.25

$ 1.49

$ 1.49

$ 1.99
$3.49

$0.50
$51.43

$3.36

$ 15.07

$0.37

$9.06

$0.12

$0.37

$12.47

$0.12
$0.12

$0.12

$0.50

$ 1.18

$8.27

$ 19.30

$0.25

$0.25

$0,75

$0.62

$2.24
$0.25

$41.48

$0.12

$0.75

$0.75

$ 1.00

$ 1.74

Sub Total: $3,587.86
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SC7 XCha~ 1330 coNNecTIcUT Ave. Nw. BUITK 330. wABHINGToN. 1032P: 202.B2B,0120 F: 202 833.2a4s
WWW. BOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Entity Name: Entity ID:

Total Titles for Entity: 47

$ 1.25

$2.99
$2.74

$3.74

$ 1.99

$2.99
$ 1.49

$ 1.99

$ 1.25

$ 1.00

$ 13.91

$0.50
$ 1.25

$0.62

$ 1.49

$ 1.37

$ 1.87

$ 1.00

$ 1.49

$0.75

$ 1.00

$0.62

$0.50
$6.96
$0.25
$0.62

$ 1.99 $ 1.00

$ 1.99

$ 1.00

$0.50
$0.50
$ 1.00

$0.50
$ 1.25

$ 1.99

$2.49

$3.49

$4.73

$6.97

$3.74

$0.50

$ 1.00

$0.50

$0.25
$0.25

$0.50
$0.25
$0.62
$ 1.00

$ 1.25

$ 1.74

$2.37

$3.49

$ 1.87

$0.25
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www.soUNcexcH ANGE.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Performance
& „".':.;.,Value

$0.25
$ 1.99

$1.99

$0.25

$ 1.00

$ 1.74

$1.25

$0.75

$1.74

$8.97

$0.50

$3.74

$2.49

$0.25
$3.98

$324

$0.75

$2.24

$2.99

„Earnwrtg-Entity

$0.12
$ 1.00

$ 1.00

$0.12

$0.50

$0.87

$0.62
$0.37

$0.87

$448

$0.25

$ 1.87

$ 1.25

$0.12
$ 1.99

$ 1.62

$0.37

$ 1.12

$ 1.49

Sub Total: $54.90

Entity Name: Entity ID:
Total Titles for Entity: 50

Perfonriiince
&
f~'&PatrrtVjjgp)ftj

$0.75 $0.37

$0.75 $0.37

$0.75 $0.37
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Sg. ~~ 1330 CONNECTICUT AVE, NW. SUITE 330. WASHINGTON. C 03BP: 202.S28.0&20 P: '202 833.2441
WWW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

'
PerforfnanoII!",-.: Earning Entity". -.,',&&".vafIIe i'~~a; „..:-sliare

$0.75 $0.37

$2.74 $ 1.37

$2.74 $ 1.37

$2.74 $ 1.37

$0.75 $0.37

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12
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, ivvv. a»V I C a~. WASHINGTON, 0 XSBP: 202.828,0420 F: 202,833 2141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

'.Performance p:;» EamlrjtrEntlty
;:":-'j'~~ value,+-'"vj'-'-;",.:;"",infra

'0.25

$0.12

$0.25 $0.12

$0,25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0.12

$0.25 $0,12

$ 1.49 $0.75

$ 1.49

$0.25

$ 1.74

$0.25

$ 1.49

$0,75

$0.12

$0.87

$0.12

$0.75

$ 1.49

$0.25

$ 1.49

$0,75

$0.12

$0.75

$ 1.49

$0,25
$0.25
$0.25
$0.50

$0.75

$0.12

$0.12

$0.12
$0.25
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EQ. fCh8~ 1830 coNNEcTIcUT Ave. Nw, sUITe s30. wAsHINGTQN. cP: 202.828.0120 F: 202 833.2141
WWW.SOUNOEX CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution {Continued)

;Performance „'p,'.:Eajnfng.Entity
~ "~;:-. ':,'.Value &j~:-',",":-;&&-;;- -:Share

$0.50 $0.25

$0.50 $0.25

$0.50 $0.25

$ 1.49 $0.75

$ 1.49

$ 1.49

$1.49

$0.25

$0.25

$0.75

$0.75

$0.75

$0.12

$0.12

Sub Total $ 18.68

Entity Name: Entity ID:

Total Titles for Entity: 167

IPeff4rmanctet fbi-'giitIInir Eonatlt~j

$6.23 $3.11
$0.50 $0.25
$3.24 $ 1.62

$ 10.21 $5.11
$5.73 $2.86
$1.00 $0. 50
$0.50 $0.25
$ 1.00 $0.50
$ 1.00 $0.50
$ 1.00 $0.50
$ 1.49 $0.75
$ 1.25 $0.62
$2.24 $1.12
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~ ~ ~~~c v'~t uvc, &vw, 5UTt 330. WAQflNGTPN P ~8P: 202.828,0120 F: 202.833.21&1
WWW.BPIJNPEXCHANGE.CPM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

1

-perfoimance: ~''„:;Eam1ng:Entity

$2.49 $ 1.25

$ 1.99

$2.49

$ 1.99

$2.74

$2.24

$2.24

$2.24

$2.49

$0.25

$2.74

$3.49
$6.2'7

$8.47
$2.24

$8.28

$2.74

$5.73

$3.74

$8.72
$6.23

$4.73

$3.24
$5.73

$10.96

$3.98

$0.25

$5.48

$4.23
$5.48

$24.66

$4.73

$4.23

$ 1.00

$ 1.25

$ 1.00

$ 1.37

$ 1.12

$ 1.12

$ 1.12

$ 1.25

$0.12

$ 1.37

$ 1.74

$3.14
$4.23

$ 1.12

$4.14
$ 1.37

$2.86
$ 1.87

$4.36

$3.11

$2.37

$ 1.62

$2.86

$5.48

$ 1.99

$0.12
$2.74
$2.12
$2,74

$ 12.33

$2.37
$2.12
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5Q( 6JQ~ 1830 CONNECTlCUT AVE, NW, SUITE 230. WASHINGTON. C DyeP: 202.828.0120 F.'02.888.2141
WWW.SDUNDEXCHANGE COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$ 10.96 $5.48

$5.98

$4.73

$5.48
$5.48
$8,22

$ 11.95

$ 10.71

$2.74
$ 10.71

$ 12.70
$7.97

$0.25

$2.99

$2.37

$2. 74

$2.74

$4.11

$5.98
$5.35

$ 1.37

$5.35
$6.35
$3.98

$0,12

$ 17.68

$6.48
$ 1,gg

$6.72
$0.25
$0.50
$7.47

$ 12.70

$6.48

$0.25
$0.50
$4.73
$8.23

$0.50

$6.23
$0.50
$6.48
$2.99

$3.49

$8.84

$3.24

$ 1.00

$3.36
$0.12
$0.25
$3.74

$6.35

$3.24

$0,12
$0.25

$2.37

$3.11

$0.25

$3.11

$0.25

$3.24

$ 1.49

$ 1.74
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WWW. BDUNQEXCHANGE.GOM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

F@». s, „.p...q„~p 7,,-p,~~@)g(z!~!!9 „-., a... ) v~ .,6 a,,u . v4+y+p~"&~7+5!$4ae!,"p4s~l', (+3?eI'r'wK~g~~ i!&,? 1&'k 1 ~*. Perfomian9ft
" "4"-'' Value

$7.22

$648
$523
$5.73
$5.73

$0.75

j~~'Ram!ntt'Entity

$3.61

$3.24

$2.62

$2.86
$2.86

$0.37

$1.74 $0.87

$0.25 $0.12

$0.50 $0.25

$0.25

$0.25 $0.12

$ 1.25 $0.62

$ 1.00 $0.50

$ 1.99 $ 1 00

$ 1.49

$2.99

$2.74

$ 1.00

$ 1.26

$2.99
$2.24

$5.23
$ 1.99

$0.25

$4.48

$ 1.49

$2.58
$ 1.00

$0. 75

$ 1.49

$ 1. 37

$0.50

$0.63

$ 1.49

$ 1.12

$2.62
$ 1,00

$0.12

$2,24

$0.75

$ 1.29

$0.50
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SQUf '318fgg
IRIDO

CONNECTICUT AVE, NW. SUITE BSO. WASHINGTON. OfP: RQR.SRS.O1RO F: ROR.SSS.R141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

"i$Itjyi:

.i44i4r aI =. -k-.iii

" 4Ii~i~~~% &, ~+gg91$@;.",,1t,~:-,',a!:,:,, I~~'~
$2.57
$ 7.05

$ 1.49

$1.74

$1.74

$3.08

$5.73
$ 164.3'7

$1.00

$2.74

$2.24

$2.49

$2.49

$9.71

$5.48

$1.74

$0.75

$0.25

$2.24
$10.71

$1,49

$9.7'I

$0.25
$0.50

$5.48
$3.98
$1.99

$0.75
$0.25
$0.25

$2.24

$28.'15

$0.25
$9.21

$2.49

$1.49

$1.29

$3.52
$0.75
$0.87
$0.87
$ 1.54

$2.87
$82.19

$0.50
$ 1.37

$1.12

$125
$ 1.25

$4.86
$2.74
$0.87
$0.37

$0.12

$1.12

$5.35
$0.75
$4.88
$0.12
$0.25
$2.74
$1.99

$ 1.00

$0.37
$0.12
$0.12
$1.12

$13.08

$0.12
$4.61

$1.25

$0.75
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S'il gg 1 330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTON. 0 BBP; 2t32,B2B,O&20 F: 202.B33.2141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$/iaSI$$ 'pgj44 t 4++ td%+g~~4fg~ l7(+QheQr~ os 9 ~'' ' / ggat 44 1IN~ 4jg~~&jGN('& Q'g ~f.: fb ~g~p.: r 3 gQ '$'a tye ', '~ a '.....
( 8r.: .t'

)";"„
PertomtaIfoe ~." Earttfftg'EiitfhI

.;,,;Value .'",".; """ -'hare
$2.24 $ 1.12
$2.24 $ 1.12
$ 1.99 $ 1.00
$2.99 $ 1.49
$1.74 $0.87
$2.74 $ 1.37
$4.23 $2.12
$ 1.74 $0.87
$4.23 $2.12
$ 1.99 $ 1.00
$ 1.99 $ 1.00
$ 1.00 $0.50
$2.24 $ 1. 12
$0.25 $0.12
$0.25 $0.12
$0.25 $0.12
$0.25 $0.12
$0.50 $0.25
$0.50 $0.25
$5.48 $2.74
$ 1.25 $0.62

$2.49 $ 1.25

$ 1.99

$5.73

$ 1.49

$ 1.00

$2.86

$0. 75

Sub Total: $400.59

Entity Name: Entity ID:

Total Titles for Entity: 110

$0.75 $0.37
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SQJ ~rig' 330 coNNEGTlcUT AYE. Nw. BUITE 330. wABHINGTPN, o )38P; 202.828.0120 F: 202.833.2141
WWW.SDUNOEXCHANGE.CCIM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

.Perforrnanoe:.:I.,".Earning Entltj
/ ''y Value i r r ~ ~~ 6 Share

$0.25

$ 1.00

$ 1.49

$0.75
$3.74

$ 1.25

$4.98
$0.25
$ 1.25

$ 1.00

$ 1.99

$ 1.74

$ 1.74

$9.46

$4.48
$6.97

$7.97

$0.12

$0.50
$0.75
$0.37
$1.87

$0.62

$2.49

$0.12
$0.62

$0.50

$ 1.00

$0.87
$0.87

$4.73

$2.24
$3.49

$3.98

$6.97 $3.49

$7.47 $3.74

$6.23

$6.72

$ 15.75

$6,23

$9.21

$4.98
$0.53

$8.97

$3.11

$3.36

$7.88

$3.11

$4.61

$2.49

$0.26

$4.48
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.~, ~i, ~~ ic am. wasnlNGTDN 9 )SSP: 202,828.0120 F: 2G2.838.2141
WWW.BDUNDFX~ANRF.DDM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$ 1.74 $0.87

$ 1.74 $0.87

$1.74 $0.87

$ 1.74

$0.75

$0.87

$0.37

$1.84 $0,92

$0.75 $0.37

$0.75 $0,37

$0.50 $0.25

$ 1.49 $0.75

$ 1.49 $0.75

$ 1.49 $0.75

$ 1.00 $0.50

$ 1.49

$0.26

$0.50

$0.50

$3.24

$0.50

$0.50

$0.75

$0.13
$0.25

$0.25

$ 1.62

$0.25

$0.25

$ 1.25 $0.62
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g3lg ~fang 1330 CONNECTICUT AVE, NW. SUITE 330. WASHINGTON. 0P: 202,828.0120 F: 202.833.2141
WWW.SOIJNOEX CHANGE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

performance &&;."j, Eamlngr'Entity
",VaIIIII 5'.::": ".'";,,„Share

$ 1.74 $0.67

$ 14.44

$0.26

$4.46

$0.26
$3.24

$13.95

$ 1,00
$324

$0.50

$7.22

$0.13

$2.23

$0,13

$ 1.62

$6.97

$0.50
$ 1.62

$0.25

$0.50 $0.25

$ 1.49

$2.24
$ 1.00

$2.99

$ 1.49

$0.75

$ 1.12

$0.50

$ 1.49

$0.75

$0.50 $0.25

$ 1.00 $0.50

$3,41 $ 1.71

$2.24 $ 1.12

$0.75 $0. 37

$3.24 $ 1.62

$ 1.49 $0.75

$ 1.49 $0.75
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133O CONNECTICUT 4VE. NW, BLEVE 330. W4BHFVGTON, OC BP: BOB.BRB.0120 F: BCQ.B33.2141www.ICUNoexcHANoe.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

tftle. '.,
:4 chic

$0.50 $0.25

$0.25

$0.50 $0.25

$0.50 $0.25

$0.50

$0.50
$0.50

$0.50

$0.25

$0.25
$0.25

$0.25

$0.50

$0.25

$0.50

$0.50

$0.50

$1.00

$0.25

$0.25

$0,25

$0.SO

$0.25

$0.50 $025

$0.50 $0.25

$0.50 $0.25

$0.25

$0.50 $0.25

$0.50 $0.25
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Q Rs gQ 183O CONNECTlCUT AVB. NW, QUITE 830. WASHINGTON, txI: ROR.SRB.O& RO P: ROR I933.R141
wvAv.soUNoax GHATS.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Cunent Distribution (Continued)

7
3

t
t

1

0
'aQ,"~j~~QH. pgtt't 'f@%Qk$+P$'4t)j)ygg[g@+~jgb'3.98

$1.49

$ 1.49

$0.25

$2.99

$3.24

$11.03

$1.99

$O.75

$O.75

$O.12

$1.49

$ 1.62

$1.99

$2.10

$ 1.84

$9.71

$224

$2.74

$0.25

$1.05

$0.92
$4.66
$1.12

$1.37

$3.98 $1.99

sub Total: $138.67

Entity Name: Entity ID:

Total Titles for Entity: 72

$2.49

$4.23
$2.49
$2.24

$1.99

$3.98

$1.25

$2.12
$ 1.25

$ 1.12
$1.00

$1.99
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8QJr1r QQp+ 1 330 CONNECTICUT AVE. NW, SUITE 330. WASHINGTON. DC '3B
81 202,828.0120 F; 202 833.2141
WWW.SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

$ 1.74 $0.87
$2.49 $ 1.25
$2.74 $ 1.37

$0.25 $0.12
$ 1.74 $0.87

$0.25

$2.24

$2.24

$2.99

$3.57

$ 1.74

$ 1.49

$1.74

$2.24

$ 1.99

$2.49

$2.24

$ 1.00

$2.49

$ 1.74

$ 1.25

$1.99

$ 1.49

$2.24

$ 1.25

$ 1.00

$1,74

$1.99

$2.24

$0.25
$0.25

$2.24

$6.72

$3.49

$ 1.49

$2.24

$0.12

$ 1.12

$ 1.12

$ 1.49

$ 1.78

$0.87

$0.75

$0.87

$ 1.12

$ 1.00

$ 1.25
$ 1.12

$0.50

$ 1.25

$0.87

$0.62

$ 1.00

$0.75

$ 1.12

$0.62

$0.50

$0.87

$ 1.00

$ 1.12

$0.12
$0.12

$ 1.12

$3.36

$ 1.74

$0.75

$ 1.12
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SQJI ~ 1 330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON, Oc 3SFa ROR.BRB.Q1RO F: ROR 833.R141
www.soUNoexcHANGe.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Dlstrlbutlon (Continued)

$ 1 00 $0.50
$ 1.00 $0.50
$0.75 $0.3'7

$0.75 $0.37
$025 $0.12
$0.75 $0.37
$0.50 $0.25
$1.00 $0.50
$0.50 $0.25
$0.25 $0.12
$0.50 $0.25

$026

$1.00

$0.50
$0.25
$0.75
$0.25
$0.50

$3.24

$1.00

$1.00

$3.24

$0.50
$0.25
$1.00

$025
$0.50

$0.50

$2.74

$0.75

$0.13

$0.50
$0.25
$0.12
$0.37
$0.12
$0.25
$1.62

$0.50
$0.50
$1.62

$0.25
$0.12
$0.50
$0.12
$0.25
$0.25
$1.37

$0.37

Sub Total: $57.20

Entity Name: Entity ID:
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1SEO CONNECTICUT AVE. NW. SUITE 3SO. WASHINGTON. OC QP: ROB.&28.0120 F: 202.833.2141
WWW. SOLlNOEXCHANGK.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Total Titles for Entity: 14

gffIf&~M'j@Albule @
',

W@
t

Ii I'IIIPP"fI f+&'",; Q&P )fq( I++~+P
PF

$6.23 $3.11

$1.74 $0.87
$9.98 $4.99
$5.48 $2.74
$5.25 $2.63

$19.69 $9.84
$ 1.00 $0.50
$0.26 $0.13
$0.75 $0.3'7

$7.35 $3.68
$1.00 $0.50

$18.93

$14.44

$9.46

$7.22

$0.53 $0.28

Sob Total: $48.31

Entity Name: Entity ID:

Total Titles for Entity: 26

~ae ~ '", - a, . ~ Itfa@ ~+
' ~~~~~'Rgb ".+.",M 4 . -' ~ +P@AI~1aI I'@.';1 '„."-'4p~I'j ".t!e,

"
eii'd8+aI„)Ei+I'tfEjf+

$4.23 $2.12
$1.00 $0.50
$ 1.00 $0.50
$1.25 $0.62
$ 1 25 $0.62
$224 $1.12
$1.74 $0.87
$ 1.49 $0.75
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J Rtt IQF 1330 CONNKCTtCUT AVK. NWe 8Urre 330. WASHINGTON, CC
P: 202 828.0120 F: 202.833.21%1
www scUNoexcH~.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current DIstrIbutIon (Continued)

P e
'j

Q $2.99 $ 1.49

$2.74
$2.74

$2.74

$1.49

$2.74
$2.99

$0.25
$1.00

$0.50

$2.aa
$0.50

$025
$0.50
$2.74
$1.25

$025
$1.49

$1.37

$1.37

$1.37

$0.75
$1.37
$1.49

$0.12
$0.50
$0.25
$1.49

$0.25
$0.12
$0.25
$1.37

$0.62

$0.12

$0.75

Sub Total: $22.17
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1 BSO CONNECTICUT Ave, NW, SUITE BSO. WASHINGTON, cP: 808,888,0480 P: 802.838.8141
WWW. SOUNOEXCHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & PAYEE DETAILS

Adjustment Debits

Subscription Service

Entity Name: Entity ID:

Num Titles for Entity 4

$ 11.14 -$5.57
$11.99 -$6.00

$ 11.14

$ 12.42

-$5.57

-$6.21

Satellite Service
Sub Total: -$23.34

Entity Name: Entity ID:

Num Titles for Entity: 2

$0. 67 -$0,43
$1.10 -$0.55

Sub Total: -$ 0.96
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QQ, X0ft8~ 1 Dao coNNEGTlcLR Ave. Nw. SUwE aao. wAQHAIGTQN. c
P: 202,828.0120 F: 202.833.2141
WWW.SOUNOEXCHAhAK.COM

EE STATEMENT 0 CORRECTION PAGE

Earning Entity:
Earning Entity ID:

Statement Delivery Method:
Website:
AKA:

Hard Copy

Corrections if any':

ayee rrectlons if any:
nform ation:

Name:
a iD:

dress:

ax:
mail:

ax ID:

ne:

'Correcdons should be faxed to 202.633.2141 or Entailed fo info soundexchange.oom.
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MEMORANDUM

To: Royalty Recipient: Sound Recording Copyright Owner

r rom: Jonn L. crimson, Executive Director

Date: September 2005

Re: Sound Recording Performance and Ephemeral Royalties — September 2005
Distribution

SoundExchange is pleased to enclose a statement for your statutory performance
royalties consisting of one or more of the following:

a)

b)

c)

Preexisting satellite services'PES) (Muzak, Music Choice and DMX) royalties for
July through December 2004 performances.
Satellite radio services'XM and SIRIUS) royalties for July through December
2004 performances, and ephemeral phonorecords.
If you are newly registered and receiving your first SoundExchange payment it will
include any accrued balances we may have been holding for you from previous
distributions.

If you are receiving this by hard copy, your check for this period is enclosed. If you
are receiving this via email, your check has been mailed (or wired per your specific
instructions) and you should be receiving payment shortly.

Ail repertoire information contained on the enclosed statement was supplied by one or
more of the following statutory licensees: Muzak LLC, DMX Music Inc, MUSIC CHOICE,
XM Satellite Radio or SIRIUS Satellite Radio. While most of their data is accurate, we
have found occasional errors and/or omissions in their reporting. Should you find any
other discrepancies, we are happy to review and correct them upon proper and complete
notification via our PLAYS search engine at www.soundexchanae.corn or by E-mailing us
at: reoertoire soundexchanae.corn. Please make sure to include the Earning Entity or
Account name.

Please inform vour recordino artists to reaister directlv with SoundExchanae in order to
receive oavment. as manv of them are still unaware of our efforts. If vou are receivina
statutorv rovalties. then we obviouslv have rovalties for the artists who oerformed on the
recordinas vou own. You mav direct them to the SoundExchanae website or to one of
our membershio reoresentatives. Artists and labels who don't claim rovalties within
three vears mav lose their abilitv to collect those rovalties. accordina to Coovriaht Office
reaulations. The SoundExchanae Board has alreadv voted to extend the deadline twice.
but time is runnina out.



We thank ou in advance for our assistance in locatin and contactin artists.

In order to create a more efficient system and maximize your royalty earnings, it is
imperative that all sound recording copyright owners take the responsibility of including
certain identif in information in an spun r r physic
sold publicly or delivered to a service that is making digital audio transmissions of sound
recordings under statutory license, whether the content is publicly available (including
pre-release content delivered to terrestrial radio stations simulcasting their signals over
the Internet). The identifying information provided in the sound recording content
should be as follows:

~ Featured Artist Name
~ Sound Recording Title
~ International Standard Recording Code (ISRC)
~ Album Title
~ Marketing Label

Inclusion of such data in any commercially released, pre-release or promotional product
will facilitate the proper distribution of royalties and reduce the administrative overhead
for distributing statutory royalties. SoundExchange would also like to receive this
information in order to more efficiently and accurately distribute royalties that may be
due to you. If you are able to provide this information electronically, please contact
Barrie Kessler, COO, at Bkessler SoundExchan e.com.

SoundExchange is an independent, not-for-profit performance rights organization
responsible for collecting and distributing webcasting, preexisting subscription (digital
cable and satellite television music services) and satellite radio royalties to copyright
owners of sound recordings, and the featured and nonfeatured artists who perform on
them. SoundExchange currently represents over 850 independent labels, the four
major label groups and over 10,000 featured recording artists, and the list is growing
daily. We are committed to providing you with the most accurate distributions possible
and maximizing your royalty amounts.

Please visit our website at www.soundexchan e.com to learn more about our activities.
You may also contact us at the following:

SoundExchange,lnc.
1330 Connecticut Ave., N.W., Suite 330

Washington, D.C. 20036
P: 202.828.0120
F: 202.833.2141

If you have any questions regarding your statement or payment, please feel free to
contact SoundExchange by phone, E-mail, fax or regular mail.
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SoundExchange, please profile this ID number so we can bette
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Adjustments (if applicable)
These are credits snd/or debits resulting from correctkxis to performances due to reporting
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Earning Entity Overview outlines who the earning entities are along with ID

numbers, royalty percentages or splits, royalties earned and adjustments.
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Payee Overview outlines the earning entity, entity payee (the name listed on the royalty check)
royalty shares, amounts earned, adjustments and the payment status.
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Note: If tax withholding is indicated, you may be able to minimize or eliminate withholding by
providing SoundExchange with a valid Tax ID Number via a W-9 or W4 (for non-U.S. entities).
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nonfeatured
and AFTRA Intel
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the 5% statutory share payable for
and vocalists directly to the AFM
Property Rights Distribution Fund.

for further information.
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Payee is the person, company, stc. who is
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Payment Overview indicates how the total royalties have been allocated
according to section 112 or section 114(g) of the U.S. Copyright Act, which
defines royalty allocations and payments. The total amount shown should reflect
your royalty check amount.
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Label Detail lists all the labels in
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Discrepancies to the label detail
re ertoirs soundexchan e com
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Performance Detail breaks down each Individual performance by the license
type, distribution period, then title, album, name of marketing label, name of
copyright owner, performance vaiue and share due to earning entity.
Note: any performances valued at $0 are actually a fraction of a penny,
however, the value is reflected in the overall total.
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Please make any necessary changes or supply mls ng information in the
space(s) provided and return the page to the attentl n of: Membership
Department, SoundExchange, 1330 Connecticut A - ue, NW, Suite 330,
Washington DC 20036. You may also fax this inform tion to 202.833.2141.

For further information on SoundExchange, visit www.soundsxchan e.com, contact us directly at 202.828.0120 or via E-mail at
Page 2 of 2



soundexchange ID:

For Office use Only

ELECTRONIC FUNDS TRANSFER AUTHORIZATION

Payee
Name:

I (we) hereby authorize SOUNDEXCHANGE, hereinafter called COMPANY, to initiate credit entries to my (our)
Cl Checking Account I 0 Saving Account (select one) indicated below at the depository financial institution
named below, hereinafter called DEPOSITORY, and to credit the same to such account. I (we) acknowledge
that the origination of ACH transactions to my (our) account must comply with the provisions of U.S. Iaw.

Depository
Name: Branch:

City: State: Zip:

Routing Number:
Account
Number:

This authorization is to remain in full force and effect until COMPANY has received written notification from me
(or either of us) of its termination in such time and in such manner as to afford COMPANY and DEPOSITORY a
reasonable opportunity to act on it.

Signature(s):
Authorized Signature E-mail'ame(s):

Please Print
Date:

Title(s):

Return this form by mail or fax to:
SoundExchange
1330 Connecticut Ave., NW
Suite 330
Washington, DC 20036
Phone: 202.828.0120
Fax: 202.833.2141
www.soundexchan e.com

(Rev. h 0/3/03)

PasZL..Membership MatertatstNEW RA-004 with Letterhead.doc RA%04
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80tJI .tgF 1 BBO CONNECTICUT AVE, NW, SLATE 330. WASHINGTON, OC 36
PI 202.828,0120 F: 202.833,21ot1
WWW. QOUNOE X CHA¹t a.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & DISTRIBUTION SUMMARY

Earning Entity:
Earning Enlty ID:

Statement Issue Date:

Grand total of royalties collected for this distribution period: $4,765,587.50

Tolal Royalty value earned for Current Period:
Satellite Service
Subscription Service

Jul 2004 - Dec 2004
Jul 2004 - Dec 2004

45.00'lo

45.00'yo

$77.42

$ 171.19

Royalties earned from Previous Distribution(s):

Adjustment Credits:

Total Earning Entity Share: $248.61

Page 2 of 18



SOUr, IQP 1 330 coNNtcTIGUT Ave, Nw, SUITE 330. wABHINGTQN, Oc,S
P: 202.828.0120 F: 202.833.2141
VWVW.RDUfVDEX CHANGE.CONI

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & EARNING ENTITY OVERVIEW

Earning Entity:
Earning Entity ID:

Statement Issue Date:

$ 15.94

$ 10.33

$0.00 $0.00

Total: $248.81

K~~,CuITettt - &pjsvlpue 8:Adfu'itmMeII ~I,Roy'aitiji'~ ""- +M'"'m4K L''" 4~6 kM ~~~ '48
100.00'/ $197.08 $0.00 $0.00 $197,08

12.50% $ 12.93 $0.00 $0.00 $ 12.93

75.00%
12.50%16.66'%0.00 $0.00 $ 15.94

66.68%
16.66%

20.00% $0.00 $0.00 $ 10.33

60 00%
20.00%
14.28'/ $ 12.33 $ 12.33

71.44%
14 28'/o
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SOUI r19E 1BBo coNNEcTIcUT AYE, Nw, GUITE BBo. v/ABHINtaToN. oc ae
P: 202,828,0180 F: 802.838,2141
VNN//h/.ROUNOEXCHANCRF COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & PAYEE OVERVIEW

Earning Entity:
Earning Entity ID:

Statement Issue Date:

frltftj; 0 ' gptfty'Nafr'Ie..i + ~vs, P~~,current gPPreI/Ioua Pd]uatl'II'eon ~4. Iuat'ntertI PpPaj~yiie ~PI|JJaftle
,aYe ",' '~~&g

' ',.& S~hpre'jg ~jurat'rf'6utI+ gp'~~at'r'j "-uIIoiat ~%+4~Ledit'k ~tIIte ~rg~al nell ~Debt/
100.00% $ 197.08 $0.00 $0.00 $0.00 $0.00 $ 197.08

100.00% $12.93 $0.00 $0,00 $0.00 $0.00 $ 12.93

100.00% $15.94 $0.00 $0.00 $0.00 $0.00 $ 15.94

100.00% $ 10.33 $0.00 $0.00 $0.00 $0.00 $ 10.33

100.00% $ 12.33 $0.00 $0.00 $0.00 $0.00 $ 12.33

Total: $248.61

St'at" a8, '1'+

Paid
Paid

Paid

Paid
Paid
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SQUfl ~ 1 330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON. DC IE
P: 202.828,0120 F: 202.833,2141 I
VAVW. BOUNDE X CHANG K. CCIM I

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT & PAYMENT OVERVIEW

Payee:
Payee ID:

Statement Issue Date:

I'rifi+ 1.

2I„
ty~yje'e~p~~" Q"" '"'" ~$~y-'"'g~ '" '- ~& 2

" '$ '1"

$ 197.08

$ 12.93

$ 15.94

$ 10.33

$ 12.33

Total: $248.61
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SQUrlt lgE 1 330 CONNECTICUT AVE. NW. SUITE $30. WASHINGTON. OC 4I
P: 808.888,0180 F: EO8.833.8141
www.soUNoexcHANGE.coM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution

Subscription Service Period: Jul 2004- Dec 2004

Entity Name: Entity ID:
Total Titles for Entity: 9

" bel ~iq4I,:

$6.09

$ 1.78

$29.43
$ 1.68

$26.53

$2.54

$4.07

$6.10
$4.57

$0.46

$0.13

$2.21

$0.13

$ 1.99

$0.19
$0.30

$0.46

$0.34

Sub Total: $6.21

Entity Name:

PPPP, fr

Entity ID:

Total Titles for Entity: 9

[f'.:Il '. -, iiil",; F~NN':," ~q~Q: .7roiiya'qiw~~ii'inlfAiil8

$7.62

$8.74

$7.12

$4.57

$0.89

$5.66
$ 11.95

$5.59
$ 10.80

$0.49

$0.56

$0.46

$0.29

$0.06

$0.36
$0.77

$0.36

$0.69

Sub Total: $4.04

Page 6 of 18



SQUI igE 1330 CONNECTICUT AVE. NW. SUITE 330. WASHINGTON OC 38
P: 202.828.0120 F: 202.833.2141
WWW. BCNJNDE X CHANGr E.CORI

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Entity Name: Entity ID:
Total Titles for Entity 48

$9.33

$ 1.86

$ 1.07

$5.47

$ 10.86

$ 1.48

$6.35

$13.59

$ 10.51

$3.71

$3.27

$6.35
$3.31

$ 10.71

$2.74

$6.44

$4 94

$4.77

$1.32

$10.55

$4.06

$5.51

$3.05

$6.63

$ 12.37

$47.18
$0.31

$ 1.73

$17.34

$4.93

$6.35

$6.00

-:Egfng,:fritltII0
"::j'Sh+a

$4.20

$0.83

$0.48

$2.46

$4.89

$0.66
$2.86

$6.12

$4.73

$1.67

$1.47

$2.86
$ 1.49

$4.82

$ 1.23

$2.90
$2.22

$2,14

$0.60

$4.75

$ 1.83

$2.48

$ 1.37

$2.98

$5.57
$21.23

$0.14

$0.78
$7.80
$2.22

$2.86

$2.70

Page 7 of 18



SQU1. ~ 1 s30 CONNKCllCUT AVa, NW, SVITE 380. WASHlhATON. OC 4B
P: 802.6R8 0120 P; 202.833.21%1

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

:,abel I1
A4'I7wN

$3.81

$4.50
$6.88
$ 1.50

$8.90

$3.00
$ 1.59

$11.11

$5.74

$589
$4.06
$6.35

$10.67

$8.64

$8.64

$ 1.72

$2.03
$3.10
$0.67
$4.00
$1.35

$0.71

$5.00

$2.58
$2.52
$ 1.83

$2.88
$4.80

$3.89

$3.89

pe' gay h

E(II'4.59

$2.07

Sub Totab $ 146.35

Entity Name:

JEFFERSON STARSHIP

Entity ID:

60403003 Total Titles tor Entity: 16

$18.39

$6.44
$16.86

$0.62
$4.32
$2.03
$0.35
$ 1.41

$17.54
$1.24

$14.74

$1.03

$0.36

$0.95

$0.03
$024
$0.11

$0.02
$0.08

$0.99
$0.07
$0.83

Page Bo118



1330 CONNECTICUT AVE, NW, SUITE 330. WASHINGTON. OC'B
P: 202.828.0120 F: 202.833.2141
WWW.BOUNCE X CHANGE.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

't1~'~it~, ip'i „' m -",:. -" IIJhlimg~~" '.::",, i.'ff * iii; Libil.:~,'10.24
$4.47

$9.89

$9.36

$ 19.11

$0.58

$0.25
$0.56

$0.53

$ 1.07

Sub Total: $7.71

Entity Name: Entity ID:

Total Titles for Entity: 5

Ne,,',', r„'8.39
$31.98

$5.56
$6.83

$ 1.50

-: aiWqq~EII I

$0.75
$2.88
$0.50
$0.61

$0.14

Sub Total: $4.88

Satellite Service Period: Jul 2004- Dec 2004

Entity Name; Entity ID:

~ "i

4'otal Titles for Entity: 8

I ii'mri~%~. iit,rIIEN)Air
$9.98

$ 19.95

$87.99

$ 13.45

$8.03

$2.49

$0.75
$ 1.50

$5.10

$1.01

$0.60
$0.19

Page 9 of 18



SQUA. lgF 1330 CDNNECTICUT AVE, NW, 8LITE 330. WASHINGTDN, OC 8
P: 202.828.0120 F: 202.833.2141
WWW.ROUNOEXCHANGeE. COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

Qbef~~~. - .~m~~j~~p@~ RfgflbtIOwher'. '= 'I' pitf ance
'

. Ing,EntIII
t ''f

$7.72 $0.58

$0.25 $0.02

Sub Total: $9.74

Entity Name: Entity ID:
Total Titles for Entity. 7

$14.44 $0.93

$22.41 $1.44

$2.49 $0.16

$0.53 $0.03

$88.06 $5,66

$0.50 $0.03

$0.50 $0.03

Sub Total: $8.28

Entity Name: Entity ID:

Total Titles for Entity: 15

. '1P(.~g$%

$0.79 $0.35

$6.23 $2.80

$ 1.84 $0.83

$ 1.00 $0.45

$ 11.95

$16.85

$2.99
$0.53

$32.06

$5.38

$7.58

$ 1,34

$0.24

$14.43

Page 10 of 18



SOUfX. QE 1B30 CONNECTICUT AVE, NW, SLATE 330. WASHINGTON, OC f 3
P: 202.828,0120 F: 202.833.2141
VVVVVV. BOUNOEX CHANGE. COVI

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

eW '-" 'I~-""
$28.30

$0.79

$0.25

$2.89
$ 1.05

$0.79

$ 12.73

$0.35

$0.11

$ 1.30

$0.47

$0.35

Sub Total: $48.73

Entity Name: Entity IO

Total Titles for Entity: 8

,:,. 'er: i

Q p~~iIaI .,„:p~i,I:,.;;. ~gg ~~i''ej&snj1 pi.ipingjoy
$21.79

$2.49

$ 13.20

$0.75

$ 12.80

$ 1.00

$30.65

$ 10.21

$ 1.23

$0.14

$0.74

$0.04

$0.72

$0.06

$ 1.72

$0.57

Sub Total: $5.22

Entity Name: Entity IO:

Total Titles for Entity: 3

QlP',

$21.92 $ 1.97

$28.88 $2.60
$9.71 $0.87

Page 11 of 18



SQUrtt ~ 1SSO CONNECTICUT AVE, NW. SlATE 830. WASHINGTON. OC 8P.'02.828.0120 F: 202.833.2141
WWW.SOUNOEXCHA~&.COM

EARNING ENTITY DIGITAL PERFORMANCE ROYALTY STATEMENT &PERFORMANCE DETAILS

Current Distribution (Continued)

sub Total:

Page 12 of 18



SOUR 1gE 1330 CONNECTICUT AVE. NW, SUITE 330, WASHINGTON. OC
P: 202.828.0120 F: 202.833.2141
VvWW.BCNJNOEXCH~E.CPM

I6

EE STATEMENT & CORRECTION PAGE

Earning Entity:
Earning Entity ID: Corrections If any':

Statement Delivery Method:
Website:
AKA:

Hard Copy

ayee
nformation:

~ rrectlons if any:

a Name:
a iD:

ax:

il:

ax ID:

'Corrections should be faxed to 202.833.214t or E-mailed to tnfotisoundexchange.corn.
Page 13of 18



MEMORANDUM

To:
From:
Re:
Date:

Royalty Recipient: Featured Artist
John L. Simson, Executive Director
Sound Recording Performance Royalties Distribution
September 2005

SoundExchange is pleased to enclose an attached statement for your statutory
performance royalties consisting of one or more of the following:

a. Preexisting satellite services (PES) (Muzak, Music Choice and DMX) royalties for
July through December 2004 performances.
b. Satellite radio services (XM and SIRIUS) royalties for July through December
2004 performances.
c. If you are newly registered and receiving your first SoundExchange payment, it
will include any accrued balances we may have been holding for you from previous
distributions.

If you are receiving this by hard copy, your check for this period is enclosed.
If you are receiving this via E-mail, your check has been mailed (or wired per
your specific instructions) and you should be receiving payment shortly.

All repertoire information contained on your statement was supplied by statutory
licensees.

If you haven't already tried it, we invite you to use SoundExchange's online search
engine "PLAYS" at www.soundexchange.corn. The PLAYS database includes
performances/songs reported to SoundExchange from statutory licensees, including
satellite radio and digital cable and satellite television services. After registering and
receiving a password, you may go directly to PLAYS, search by title, album, artist or
label and see what performed recordings have been reported. Should you see any
discrepancies in the search results of PLAYS, we ask that you follow the online
instructions to notify us of any changes.

While most of the data supplied to us by licensees is accurate, we have found
occasional errors and/or omissions in their reporting. Should you find any
discrepancies or have any questions or concerns regarding your statement, we are
happy to review and correct them upon proper and complete notification via our
PLAYS search engine or by E-mail to: reoertoire soundexchanae.corn. Make sure
to include the Artist ID number and Earning Entity name found on your royalty
statement.

SoundExchange is an independent, not-for-profit performance rights organization
charged with the collection and distribution of webcasting, digital cable and television
music services and satellite radio royalties for copyright owners of sound recordings,
and the featured and nonfeatured artists who perform on them. SoundExchange
also is actively pursuing all opportunities with foreign performance rights
organizations to collect and distribute monies owed or belonging to U.S. artists for
their radio (digital and/or terrestrial broadcast) performances in foreign countries.



SoundExchange currently represents over 10,000 featured recording artists, 850
independent labels, and the four major label groups, and this number is growing
daily. We are committed to providing you with the most accurate distributions
possible and maximizing your royalty amounts. We ask that ou lease assist us in
s readin the word of SoundExchan e's mission throu hout the music communit
as man recordin artists and inde endent record labels are still unaware of this
new stream of revenue owed to them.

Please visit our website at www.soundexchan e.com to learn more about our
activities. You may also contact us at the following:

SoundExchange, Inc.
1330 Connecticut Ave., N.W., Suite 330

Washington, D.C. 20036
P: 202.828.0120
F: 202.833.2141

lf you have any questions regarding your statement or payment, please feel free to
contact SoundExchange by phone, E-mail, fax or regular mail.
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TSVI ~ISIS'arningEntity Overview outlines who the earning entities are along with ID
numbers, royalty percentages or splits, royalties earned and adjustments.

Pavee Overview
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i Payee Oventlaw ouglnas the earning entity, angty payee (Iha naina Nstad on the royalty check),
i royalty shares, amounts earned, adjustments and the payment ataiua
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Note: If tax withholding is indicated, you may be able to minimize or eliminate withholding by
providing SoundExchange with a valid Tax ID Number via a W-9 or W4 (for non-U.S. entities).

Page I of 2

Earning entity Information: This Identifies the earning ansty and the ID number. When oonlacbng
soundExchanga, pktssa provide thh ID number so wa can better ssiva you. Note: the earning ansty Is
tha featured arash, featured arsst group member or sound racoITNng oopyrigltl owner who has earned Iha

eenene Ctteetl c i royalties from a tax palapactlwL ieenette atter Ia IssSTare

How Your Royalties are Calculated
&The Royalty Caicuiation Methodology
Actual Performance Information

SoundExchange receives electronic reports of use from
licensees. These reports are matched against each
payment to determine the proporgon each unique sound
recording is to receive. Performances are allocated on a
pro rata basis. so every performance has equal value.

Important Please check your performances carefully and
inform us of any discrepancies in the correct attribution of
featured artist and/or copyright ownership. All royalty
payments are conditioned upon your confirmation that the
information contained herein is accurate. SoundExchange
reserves the right to make adjustmenis to future
statements based upon any errors which are contained
herein.

SRCO Information
Sound Recording Copyright Owner ('SRCO') information
is supplied by the copyright owner and maintained in our
royalty systems on a confidential basis.

Electronic reports of use are matched against a
repeAolre and ownership database indicating copyright
ownership at the track level. If the recording is not present
in this database, our researchers manually identify
ownership based on music industry resources induding
catalogues, directories, Internet, etc.

Direct Pavment of Featured Artist and Union Shares
SoundExchange pays the 45'Ns featured artist share of
royalties directly to the featured artist. Any payment and
account information for a featured artist is provided by the
participating copyright owner, artist and/or artist
representative. All featured artist information is contained
within our royalty system on a confidential basis. Any
corrections or discrepancies in payee information should
be reported immediately to SoundExchange.

SoundExchange pays the 5% statutory share payable for
nonfeatured musidans and vocalists directly to the AFM
and AFTRA Intellectual Property Rights Distribution Fund.
Please visit www.rarovalties.oro for further information.
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Pa ment Overview Label Detail SRCO Onl
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Payee is the person, company. etc. who is
receiving payment for the royalties earned. In

general, earning entity and payee are the same.
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Payment Ovewlew indicates how the total royalties have been allocated
according to section 112 or section 114(g) of the U.S. Copyright Act, which
defines royalty allocations and payments. The total amount shown should reflect
your royalty check amount.

LIA5VL(YI(x hh h l YW r V \ W &V h

1(R.'4ll(; LH(iYV (HRVILL IYRV(IRQ4444 RhtVLLIY 51LILIHHI ARRL 44144

444(4(44(R RRCOOL

HLRRV YLR t(RRR

RRLIO(4LY 4(4%a Label Detail lists all the labels in which the copyright owner has
the right to collect sound recording performance royalties.
Discrepancies to the label detail page should be E-mailed to

re ertoire sounde chan e. om along with your Earning
Entity ID Number or faxed to 202.833.2141.

Performance Details Correction Pa e

~ I

'., 44(LHG FR(Itf AY(HRL '%((4(HLIcf Rtr(RL tv 5 (LtfHRHI hfslfcRHRLIÃ DK1444

Not: Adetailed statem nt sse t toyo E-mail add e
A summary statement wes sent via post. Any corrections to
E-meit should be made on the Correction page.

1

44415 HaeC 41445 6:

trs t45(5414 '', ": — '(RH rRHV IR 4(44rl 14

+~ 4(

111 II IR YRH Hlfl R IJI

WYW W(RR RwR H(44 R LR Rvw(VR((LIYvW VY „ II% RR
Wvlll(W(l(RWRILYWI HRY4(H IIIRLV (Vll(4(lkvRRLY lll IOW H II

Lf, 'LILIL((IIII ~ RORRrcIRVI VIIX

4(o(o4
4m'WRI RH

4((WWOI RV(VWI WVWV

LZS RLRIHLRL(44,: .

15H54'.4 'hw(Y(hl 4 Ivf'l

'h

'-''(,','h'„-'erformance

Detail breaks down each individual performance by the license
type, distribution period, then title, album, name of marketing label, name of
copyright owner, performance value and share due to earning entity.
Note; any performances valued at $0 are actually a fraction of a penny,
however, the value is reflected in the overall total.

! Please make any necessary changes or supply missing information in the
space(s) provided and return the page to the attention of: Membership
Department, SoundExchange, 1330 Connecticut Avenue, NW, Suite 330,
Washington DC 20036. You may also fax this information to 202.833.2141.

For further information on SoundExchange, visit www.soundexchan e.com, contact us directly at 202.828.0120 or via E-mail at inf soundexchan e.com.

Page 2 of 2
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soundExchange IDt

For Office use Only

ELECTRONIC FUNDS TRANSFER AUTHORIZATION

AUTHORIZATION AGREEMENT FOR DIRECT DEPOSITS (ACH CREDITS)

Payee
Name:

I (we) hereby authorize SOUNDEXCHANGE, hereinafter called COMPANY, to initiate credit entries to my (our)
0 Checking Account / O Saving Account (select one) indicated below at the depository financial institution
named below, hereinafter called DEPOSITORY, and to credit the same to such account. I (we) acknowledge
that the origination of ACH transactions to my (our) account must comply with the provisions of U.S. Iaw,

Depository
Name: Branch:

City; State: Zip:

Routing Number.
Account
Number.

This authorization is to remain in full force and effect until COMPANY has received written notification from me
(or either of us) of its termination in such time and in such manner as to afford COMPANY and DEPOSITORY a
reasonable opportunity to act on it.

Signature(s):
Authorized Signature E-mail'ame(s):

Please Print
Date:

Title(s):

Return this form by mail or fax to:
SoundExchange
1330 Connecticut Ave., NW
Suite 330
Washington, DC 20036
Phone: 202.828.0120
Fax. 202.833.2141
www soundexchan e com

IRev. 10I3/03)

Paszh. Membership MaterialstNEW RA-004 with Letterhead.doc



SX Exhibit 259 DP

~TR FORM IR TFI'RRTIVR FRR TNR *RRRUNTINR PRRIRD RRRINN NG RN AR'I \, RRNR

lfyotr aref'Ilingfor a prrot accountfrlg period. ccrmoct rhe Licensing Drwsiorrfor the correctfcrrm.

GFFlCtAL BUStNKSS

sr rr rto os*fr~it E; The 5taxetnenc of Account tntrst be fIied wahtn qa days after the hst&he of theaccountirig penod.
Tire filing deadhne ts July zo fot the Janirary-JuIir accouriting prrIod arid Januaty po for the JTIIy-Decelnbet accorrnnrlg pencpd

STATEMENT Of ACCOUNT
for Secondary Transmissions
hy Sate!Ate CameySfOr Pritrate': '-l

Home ÃewiTTg arid Vielrtrrrlg
in a Cornrneycict/ Estabbshmene,

:":.DA+iRee&@'y'.s:EI-A,F 'I,

-RF'44. Ir 5+'

ARROvSI7

( ;'OIi&
IIE/eIITTAIQCE IRIVRFISER

R 3 . 0
j i

iCPR CDRYRICPPT OrfICE TISE CFIIJT.Y

Copyri9ht Office ~IJRR
SarrllhtRR statenrerrt rrf Acct

rO. BopF TooocF
SCPIrthieeST StatrOn
vashIrrllton. fK Rooter~

(fTrr former dehFFerrer,

rkr pIIgr I rlfrrre Irrrtrirfoorrr.)

Accovsrtierc Rsarclo crrirsrP53p Re TTTRs sYAYR»tsitr (cJIecR one box and fill In the year}

IR IF -R «TR~TFM H July t-Oecerrrber gi,

r RCAI, rrRIRIR or $A345I TTE caRRIERr YoIRI lilr Tt rszabhshrdundertiTIs nafnecFITpethe full riarn ofthr o rilrr ofthe 55TTrllrt&

Cur per If rhe oIFmer iS a SubsIdiary of arICPrher corporauon, gITFe trr» fIFJl ccprpoiate tnte Of the 5TRbsIOIary rIOT that ofthe parent
corporation.

I.srai. IRPMFRRN or ONNPRkrR OS saTEa.LFTE cARRIER

P R. Pt 2 +b TW Y +K&"VtrJe.~
svsINE%$ T3RRrFTW of oWIRER„Rf DFfrtREIRT

FeFAILI IPc Aorrlses

4Kb ~TRiLIc 4'4WAQW

|r l GOlk, iC-~Y (hV Xt ~&14+
le~~ m N TG~Ãw.....



.L~ the legal nerne ~ lt eppears r n Space It

p rr raRAev 7 LLM sMiTT f @sr T clavis(oar Iri 'Ih'ls area, please iaerftrfy ~y t r)rivlsfpn St@tforl licensed by the Fgkral conan4nicattofrs
cornnlrssron (Fcc) cerned by the sArsrcrts CARRiss during this accounting penod fyo Trot hst origination ptograrrr services such as riacl,

55P N. T)35, oT CNN

Co)trrlitl 3: List each ana)og sta'non'5 Ml sign and each arg ital station S tall Igti For aigltai .3atioTIS. intluaeeach stream Iaentrhcatibn
(eg, wABCT. 1NABCR. etc.).

~ co)trnin ar cive the ntitnher ofthe c)iannel on wh4l the station'5 broaacastt are car ried rn Tts own cornrnunity

~ coltrtnti Br Inarcate whet)ier thestation» a"superi tbtron" oi a rieturork stanon byerlterlrq'the letmr 5" [for srrperstatton) or N" (for
netvrbrk) See page li of the Ceneral In~truCternS far the meaning oftneSe terrhS

~ co)itTen ~ cne the location of each aatiom This s)loula be trio ra3rrrrnunity (city end state) To which the st-tron is licensed bythe Fcc

1, Ca% 5igil p Stasaon Type
(5 or pl)



frrpx sc. p~ct 5

&alve TW Trrsal rranvr as rr a)rpvars m space 8

t

Space 9 — Capy6ght Royal Fee

atx s Rar ~ ln The atea report The number of subscribers Tecervsng each Rna)og ana digital superstation Rnd netvvar k5tatsrin
retratismitted out lde the station'5 "Tocal market." Motte Do not Teport those subscribers w)io reside in 5 cornrnunrty where the stationls
srgnrflcant(yv~ Fat the aefltrrtran Of Raatront "loca) market, znanote Tegardlng signmtantry vrewed,"see page (rrr) Ofthe

Cetreml InStluttiatrS.
The rubscnber mfa rlmrtlon must be repaFted for eads rnrrnt)r af the Rccaunsrsg perllpd The 55atrons should be grouped together

actoral ng to whether they are"superstatronl" or network" stations «5 rdentrfied in 5 pace C Then corn pute the royalty fee m Part 3

ho Tsi m the case of mu1tscastr ng of digital r uperstat lans and network stations. e" ch digital r ream that ls retransmitted by R sate)jrte
earner must be paid fr&T & the pre'cnbed late but no royalty payrnest is due 1'or any program-related mMlia) contamed on trle stream
witrrrn the rneatling ot r5crv v. vnrted yrcho rnc. Bgg F Rd 6RR, 6R6 (Tth Qt1r)85) and Sktrsnc Rkpon and Otckrana FrrsTOrakr rrrr

Rtcmlrickratron irl C5 Ooc No 98-lto FCC o5-RT at pl aa 8 n 158 (Feb l3.2005)

sPAC$ DP PAttT l Cayttbgc at Pttrrate Bottle Vlesarltttj

i BRSTr tindet the heaalngs suprasTATroxs ana trtT woa lr statrotrs enter those stbtrons CR)l srgns aha the htrmbel of subscribers
recetprng those aRYSans an thelast day of each tnatrtb oftne accounting pel io4 Then. fbi each sation total the number of subscribers
for ah six months afthe Recounting period Bnd enter that ligule under the column labeled rotas.

rioter Qo not lnctuae 1) those subscribers iecervrsg a strpetstatron retransmrrtea urchin t)le sttrtrons local market, z) not those
subscrlbelsiecervrnga necwotkstationretrsrismrttea wnhmthatstaaons localrrratker to subsctibetsre rarng in"unsenpea
househo(as',/nor those Subscribers ~ho r lde in a camrsunsty w)relet)rat srgnar is ~w"srgnrfrcarrtly~" by the Fcc, provided
that those subsenbers recede)ocal- intr5-Jacal service 5ee pages (i~i) ofthe crnera) instructions for R defi mtron afth~ terms

prvxt: Compute the grana tata) nulsber of subscribers receiving"superstations" and" netvporV a-trans

supsR5TATrosrf Asrakoc ra tircrtas (pestrATR rscrpprs vrRNSBrc}

suB caibf Rs Fok tAch paoprtli ot Tnt accovprtixa Ftaioo

Carr sraas
I+DNrr 1

turr lrurr )
ppirirrrrr 5

(rvrsyrpre )
Jrirarni B

Qcoosrpahc) Teen



Pac.'teer e
;SR

ed Qvv uivieadname Rsir sppceis in Space ai

NSTWORK STATIQ)IS ~ AISALCC Si OICITAL (PRSVATS isOSSR visVVilenj

cossccievcs roe RAcii ~oiiru of T~v iccouwT&wc f iaioo

ivcerei 1~)
Vl tA ~~if
m@,a%.-~0 ~a tata@

lfuuse)

&t) I~to
at) ~c &

hllecca t Meeui S
)eueIO5e) (elezaccj

t Lu,~ t, Lte'759
irai, 4%t)
X% KSDOI

Iomvleve)

i~8 lt
&05, OROO

i%4
%to&

i

cr~iocc-wvcveneuuem.-i.vmco~{pnvcieuemvvieweei. l +QQ it) Q~

space Is, paNT e ~ caniago for Wawlne mrs a t:eessIIIIRrc3a$ &44@Aweaot
xciTSI A coinmercrsl istabirshment » defined se an"evtabhshmerc used for commercial purpoou, such as aber restaursirt, private
ofhce fitness club. oil Tig, retail store. bank or other financial Institution.supermar) et. Rutornobrbi or boacdcalerrlap. Or any ocher
estabashruurrr wrtn a common bosinsss area and does nor iocrude a multi une permanent ai temporary deco)ling v here pnvaie horne
vievving occurs. Such a. a hotel. Cornntory, hospital. apartnierit, condomrmum,or prTson.

~ flesT: Under the heading 5 usa RRTATiol45. Srrrer those stations cali signs and the nurrlbeTafsubscnbers receivingThose sortions on the
iavtde ofeach merith ofthe accounting period Then, foi each station, total the numberof suoscrroers foras sui monthsofme
accouieing pared andenter that figure under the Coiurnn Iaheieo TcrrAL

ucirs oo nce include those suoscr ibers recsrwng a superstatron cstiansrnitrecr within@hat station% "lucH maraec" nor those subscribers
~ho iusKN in acommune)r vvhere that signai is deemed"sigmilcantl)r vreweo

bysshe

FcC.)novu)ed that Those suoscriaers receive arcar-

Into-local service Hem pages u-iu ofthe Caner al Instruccioes for a delinitron oftheseter res
~ rvsxT: coreputo coo grand teal number of suoscribeis ieceiv rog-superscscions

supeesTATIosrs ASSALIalj si DlcITAL (ccrskssaacIAL asTADLISIIRRSISTs)

SuascRISRRs foa sacfi moleTii of Tus accoulsviuc psssDD

Merous
IRNlfJsls)

mecuie sieeie S ieeinh S
lepifOCO accrued) Oieivdau)

oiseeercu~scpeccroecs eescwNrs SONIRNcrus)erisaasemceor



Ffasao ow &aca Ct C,Too esa lerrar raarrae es it tpplies ea spfaafs rt

sc

PPRRR II, PaRT i Coalfalfaffoo offilo Soiallr ioo

Errres the graradrolal Superstatronso for prf~ rrorrae art~fog
stabscrtbeis here 'and inlabrply hy 5o so

a Enter thegrandtotal "Netoaffnh" statronsfot pr~ rtornetfmvwng
subscribers here aria rnuroply by So ry

3 fnter tbfa gra¹4 total Saaperctatrnns" for commercial gstabhshtnents
srahscrrtfers here and trrulttply hy So ato

EK7.'Lgu „17 S 6V,W%% Bb

«.~TRS

q, Interest Charge Errrzr thearnountfiornbnaf~Spacaa h,pagfi5 ....... 5

5, Aod Lines 1-ar. Tins is the satellite cwi fer's total royalty f«e S l 6~.~M;Sh
henaat this snfoaa rat in the for in of an electronic payment, orcertified check,cashier 5 check, or money order payable to jhslrsrtrr tl|r

Copyraftbts.Po rrcrr Trend cash. afire recommend~cPayment

Spare 6 —1NOthgbaet fOV CayykyetiVSg hst~et
vuumtast camptete this wfnleheet fce those royalty faa payrnaants submntedas anrsurt ofa late payment oi fander payna r» For an
eaaphsnatron of interestassessmenr. see page (wj of t'h» Caner@ anstrtacnona.

t. Crater the amount of late payment or underpayment

a sstabrply ltraaa iby the trataarea rata
att4 enter the stain here

L sfttaltaply brass s by tbsf numbfrr ofdars late .

ar rfftultaplybne3by ooaSft»
gntet the amoaanchere(fanless 55 oo orlessjand~ bnear.
part 3.space D, (page fg 5

(rssrsst cfreaffpi)

Gggyccthe Licensing (hafasron et Qoa)gov-Stso fee the interest rate for the accotarmng perrodin ~hach thar let» payrnaarrt or
lanoerPayrnerrt occlarrefL

this tcthe 4eornal aspirant ef 1/345, ~btcb tstbe trrrertocc afrssassmentfor onas day late.

isorst rfpoll are ghng 'this worllsbect coverlng a statlnrrent ofAccount already sulÃnlttedto the Cepynght ONce please last hehrssp

the Drainer.A44reea andAccotrnta»g Perron as given tn the cnigmalWng
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Space F — Co&act leformatic)a
iderrnfr ari individual to ashcan vs can witte or caI)shout thrs Srazernerrr or riccount.

l

AvrvvviMO ADDRccs

&SR- F(-GQK 'EKRH V XE W W(.'EEEPnokf

SVAtetii (livciirDE NREvv CODE)

Elvr+iV (OPT10 HvvV)
Eth.g Q.

Sya,ee 6 — Si~ahne
The stataniaiit at ACCDunt muSt heSic)ned in aCCDrdanCe with COPyrig)it Qfhea Te(tu)arionc

g rhe uric)eicigned C)vvner or ric)enr ofrhe 5crrel)ice Carrrct ar Ofhcer or parrnei. Efthe 5ar.-mrt» Carncr ii a corpotation or parrnersh ip, have
csarrnned t)gr statement ofAcrvurg a nd hereby r)ec)are undirr riena)tp oftavv thatall ctatemenic offact contained herein are true, comp)eteana canna ra me hesr ofmy«novrledge. Er)fcarnanon, and beef and aremach m (roodfinch [&s U5c.5ecnon ioor (rg86)]

SIC Pier
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riTVV/Cariiairv

DATE

'P(L i ~ ga M C O.



SX Exhibit 260 DP

THIS FORhh IS EFFECTIVE FOR THE ACCOUNTING PKRIOD BEGINNING JANUARY 'I, 200$ .

tfyou arefIIirigfor a prior acmuntirig period, mritact the ticensirig Dfvistorlfcrr the correctfonn.

OFFICIAL BUSINE55
UTIitecI States Copyright Office

FILI NO DEADLINE: The Statemerit of Account must be filed within 30 days after the last day ofthe accounting perioIL
The filing deadline is July So for the January June accourNIng period and January 30 for the July-December accounting period.

STATEMFMT OF ACCOUNT
for 5econdary Transmissions
by 5atellite Carriersfor Private
Horne Viewing and Viewing
in a Cornrnercial Establishment

General instructions are at the end of
this form tpages i-iv),

DATE RECEIVED RIVIOUNT

, UCBRN{E &ni/'&Sew,

JU1 2 9 2005
'KMITTANCE NUhlLBKR

Eq g l~r — -., I

FOR COPYRIGHT OFFICE USE ONLY FQRN SC
Return to:

Copyright Oflice GC/IBIR

Satellite Statemerit of
Account

PXh BOX 70400
Southwest Statkm
Washingtori, DC zooa4-0400
{For courier deliveries, see

page I of the General
Iristructions.)

Space A

AccovNTIHO FEQIDD covEBED Bv THIs sTATEJUIENTI {Check one box and Siin theyear)

5 January I-June', C3 July'-December y,

LEOAL NAEAE oF sATELLITE cAREIER: Your file is estab'Iished under this name Give the full name of the ownerof the satellite
canier. If the owner is a subsidiary of another corporation, give the full corporate title of the subsidiary, not that of the parent
ariporation.

LEGAL NAIVIE OF OW'NER OF SATELUTE CARRlER

DXRECTV, Inc.
BUSINESS NAME OF OWNER, IF DIFFERENT

N/A

IVIAILINO ADDRESS

2230 East Emperial Highway

El SeguTIda, CA 90245



.jk l

«'the lega) n&me a& lt appears in SP~ce B: 9/RECT(f inc ~ January 1 — June 30, 2005

pa&ssAav rRarrsos mr EasE ra Lavrs&os — in this area, please ider fy every television stationhcensedby the Federal commumcations
commission (Fcc) carried by the SA l E LI Ir E cAR Risk during this accounting penod. po nothst origination program services such as HBO,

ESPN,TBS, or CNN.

~ Column tr List each analog station's call sign and each digital station's caD sign. For digital stations. include each stream identNcation
(e.g., VVABC&, WABC2. etC.).

Colum~ ar Give the number of the channel on which the station's broadcasts are carriedin its own community.

~ column B: indicate whethe~ the station is a "superstation" or a network "station by entering the letter "s" (for superstation) or "N" (for
network). See page ii of the General instructions for the meaning of these terms.

Column y: Give the location of each station.This should be the community (city and state) towhich the station is licensedby the FCC.

s. Call Sign a. Channel
Number

3. Station Type 4.l.ocation af Station
(Sar N)

*See Schedhle A for a conplete list oi'tations



.~F4M legal IIame as It appears tn space gc DLRECTV, Inc . January 1 — June 30, 2005(
,

- Space 0 — Copyright Royalty Fee

G E NK R*L ln this area, report the number of subscribers receiving each analog and digital superstation and network station
retranSmitted OutSide the Statian'S "lOCal mar'ket." NOTE I DO nOt rePOrt thOSe SubSCribeTS WhO reSide in a COmmunity Where the StatiOn iS
"significantly viewed." For the defi~ition of a station's "local market," and note regarding "significantly viewed. seepage (iii) of the
General instructions.

The subscriber information must be reported for each month of the accounting period The stations should be grouped together
according to whether they are "superstations" or "network" stations as identified in 5pace C Then compute the royalty fee in part 3.

NOT Et ln the case of multicasting of digital superstations and network stations, each digital stream that is r«transmitted by a satellite
carrier must be paid for at the presrrfbed rate but no royalty payment is due for any program-related material contained on the stream
wit'hin the meamng of i/vGhf v United video, Iric, 693 Fad 6EE, 6z6 (7th cir. 198a) and second Report and order arid First order on
Recorisfderatiori in CS Doc. No. 98-12o, FCC o5-z7 at i 4ci h n.t58 (Feh a3, aoo5).

s paca D, pAAT T CaTT(age for Private Home Viets/iTI9

~ ftasTF Under the headings suPERsTATioNs and N Erwo R«sraTIONs.enter those stations'call signs and the number of subscribers
receiving those stations on the last day of each mcmth of the accounting period.Then,for each station, total thenumber of subscribers
for all six months ofthe accounting period and enter that figure underthe column labeled Torau

NOTE t Do not include I) those subscribers receiving a superstation retransmitted within the station's "local market." a) nor those
subscribers receiving a network station retransmitted withm that station's "local market"to subscribers residing fn unserved
households",3) nor those subscribers who reside m a community where that signal is deemed "significantly viewed"by the FCC, provided
that those subscribers receive local4nto-local service 5ee pages (5-iii) aftheGeneral Instructions for a definition of these terms.

NExTI Compute the grand total number of subscribers receivmg "superstations"and "network stations

5 U p E R 5TATI OFSS A FEA LOG ac DIG ITA L (PaivATE Hosts Visvsiiso)

SVBSCRISERS FOR EACH MONTH of THE ACCOUN'IING PERIOD

INorcth I
0an//ccly)

INcmth a iNaccth g
(fab/Accg) . (Mar/Sapt)

Meath g
(Aprloct)

INonth S INecsth 6
(May/Near) (hiaa/Dac) Total

KWCM

11,888,756 32,06II F 288 12,1 67s 830 12,21II,996 12 218. 9II5 12.222.061
36s/I21 36,872 3?,501 38,066 38,509 38,923

72.776 A76

226,292

Grarcd total Superstathms" subscrIbars (pchcata Hacaa VIarriag) c



~E 4

~ the legal nam» as It aPP»ars in SPare Bt DyRECTy In& gaTI&&&y y Jun& gP 20O5

NETWORK STATIONS — ANAL OG Bs D1GITAL (PRIVATK HOME YISV»INO)

SLJSSCRI BEES FOR EACH MON'IH OF THE ACCOV NTI No PERIOD

Ca Jt signs
Montll I

Pa n/July)
Month a

(Feb/Aug)
Month B

(Mat/Sept)
Month 4
(Apt /Oct)

Month 5
(May/Nov)

Month 6
Dune/Dec)

*See Schedu e 8 for a co piete list f network st tions

Grand total" Network Stations" subscribers (Private Home Viewing):

spACR D, p/LIET a - Carriage for Viewirtg irt a Corrtmercial Estab1isbzrteTTt

N oTE I A Commerdal Establishment is defined as an "establishment used for commercial purposes, such as a bar restaurant, private
office, fitness club oil rig, ~etail store bank or othe~ finanda) institution, supermarket, automobile or boat dealership or any other
estab)is'h; r:: '",. with a common business area: and does not include a multi-unit permanent or temporary dwelling where private home
viewing occ' "., Such as a hotel, dormitory, hospital, apartment. condominium, or prison."

FIRSTI Under u e heading sUPERSTATIOItIS, enter those stations'ca'll signs and t'e number of subscribers receiving those stations on the
last day of eachmonth of the accounting period. Then, for each station, total t'e number of subscribers for all six months of the
accounting period and enter that figure under the column)a'beled ToTAL.

Nor EI Do not include those subscribers receiving a superstation retransmitted within that station's "local market" nor those subscribezs
who reside in a community where that signal is deeme{) "significantly viewed" by the FCC, pzovided that those subscribers receive local-
into-)ocal sezv)ce. See pages ii-iii of the Cenera) instruct(ons for a defmition of these terms.
~ NExT: Compute the grand total number of subscribers receiving "superstations,"

SUPERSTATIONS — ANALOG 8» DIGITAI. (Coassss»CIALEsraaissHINENrs)

SLI BSCRIBERS FOR EACH MONTH OF THE ACCOVNTIIIO PERIOD

Months
pan//uly)

Month a
(Feb/Aug)

Month 3
(Mar/Sept)

Month 4
(Aprloct)

Month 5
(MaylNcnr)

Month 6
{June/Dec) Total

59,807 61,103 62,495 63,6D3 64s638 311,646

... Gtandtotat".. supetstations".. strbscn1serstconmerctaIEstabltshrnents)L.....31'...6/I6....



fORM SC, PAOf

,:-the legal name as it appears in space lh D LEE('T(f y&c g&&&a&y ) gute 3O 200'

spAca cf, pAaT 3 - Computationof the Roya)ty Fee

Enter the grand total "Superstations" for Private Home Yiewing
subscribers here andmultiply by $o.zo ..

73,003,168 „ $ 14,600,633.60

Enter the grand total Network" stations for Private Home Yiewing
subscribers here and multiply by Sony 54 34873&B x i $ 972397224 ~ 26

3. Enter the grand total "Superstations" for Commercial Establishments
subscribers here and multiply by So.4o

311,646 124,658.40
x.4o x $

4. !nterest Charge. Enter the amount from line 4, Space E, page S

S. Add Lines i-4.This is the satellite carrier's total royalty fee 23,964,516,26

Remit this amount in the form of an electromc payment; or certiiled check, cashier's check, or money order payable to Register of
Copyrights. Do not send cash Vve recommend electronic payment,

5pace E — WoHcsheet for Cemput|Ttg interest

You must complete this worksheet for those royalty fee payments submitted as a result of a late payment or underpayment. For an
explanation of interest assessment, see page (iv) of the General Instructions.

Enter the amount of late payment or underpayment

Multiply line i by the interestrate'nd
enter the sumhere

3. Multiply line z by the number of days late

4. IVIultiply line 3 by .oozT4'nter

the amount here (unless $S.oo or less) and on line 4,
part 3, space D, (page S)

x OO224

(mterest charge)

Contact the Licensing Division at (zoz) 7'-8~So for the interest rate for the accounting period in which the late payment or
underpayment occurred.

"This is the decimal equivalent of '/36S, which is the interest assessment for one day late.

sf or e 7 If you are filing this worksheet cove~ing a Statement of Account already submitted to the Copyright Oflice, please hst below
the Owner, Address, and Accounting Period as given in t'e original filing.



C

E6

.,ihe lega1 name as It appears in space B: DIRECTV,
Inc .

January 1 - June 30, 2005

Space F — CoTttact lmfonnatioa

identify an individual to whom we can write or cail about this Statement of Account:

Nichael Thornton
NAIVE

NIAlllNG ADDRESS
2230 East Imperial Highway

Kl Segundo, CA 90245

TELEPHONE NUMBER (INC1UDE AREA CODE) (310} 964-4359

EMAIL {OPTIONAL)

Space G — Signature

The Statement of Account must be signed in accordance with Copyright Office regulations

I, the undersigned Owner or Agent of the Satellite Carrier or Officer or Partner ifthe Satellite Camer is a corporation or partnership, hare
examined this Statement ofAccount and hereby declare under penalty oflaw that all statements offact contained herein are true complete,
and correct to the best of rI wledge nf ati,belief and are made in goodfaith. (l8 US.C., Section soot (lg86))

) 'r

/

SIGNATURE

TYPED/PRINTED NAME

TITI. EfCAPAC ITY

Michael Thornton
Senior Vice President Programming Acquisitions

DATE



DIRECTV, INC.
SCHEDULE A

Details for Form SC, Page 2, SPACE C - PRIMARY TFIANSMITTERSt TELEVISION
For The Accounting Period From January 1 to June 30, 2005

t. Call Sign 2. Channel 3. Station Type
Number (S or N)

4. Location of Station

KWGN

WABC

WCBS
WNBC

KABC

KCBS
KNBC

KTTV

KBEJ

WFDC
KFTR
WAMl

WXFT
KTNC

WBGC
KDF

WLBT

WTIC
WAU

WBZL
KSWB
WABC&

WCBS&

KABCt

KCBS1

KNBCt

KTTVs

14

42

47

6'1

21.

3Q

69
7-'1

2-1

4-1

&1
7-1

S Chicago
S Denver
N New York

N New York

N New York

N New York

N Los Anaeles
N Los Anaeies

iW

N Los Angeles
N San Antonio
N West Palm Beach
N Washlnaton DC ~~W
N Los AnReles
N Miami

N Chicago
N San Francisco
N Cincinnati
N Corpus Christi

N Jackson
N San Francisco
N Hartford
N Orlando
N Fresno
N Miami - Fort Lauderdale
N San Diego

K

N New York
N New York

N New York

N New York

N Los Anaeles
N Los Anaeies
N Los Angeles
N Los Angeies



DIRECTV, INC.
SCHEDULE 8

Detaiis for Form SC, Page 4, SPACE 0 - COPYRIGHT ROYALTY FEE
PART 5 - CARRIAGE FOR PRIVATE HOME VIEWING

For The Accounting Period From January 1 to June 30, 2005

NETVlORK STATIONS - ANALOG 8c DIGlTAL PFIlVATE HOME VlEVllNQ
SUBSCRIBERS FOR EACH MONTH GF ACCOUNTING PER)OD

WABC
WCBS
VINBC
WNYW
KABC
KCBS

KBEJ
WJAN
VIFDC

860,556
816,54S
829,030

1,020,248
799,005
771,572
777,659

1,033,144
44,964

26't,604
121,894

Month 2
FEB
847,371
804,795
814,494

1,010,216
785,897
759,575
765,182

1,023,385
44,079

266,937
123,501

Month 4
APR

833,520 808,011
792,608 76S,084
799,135 773,718
S94,763 969 6 I 9
772,257 747,536
747,417 724,308
752 199 727,216

1,007,?23 982,202
45,234

272,587 276,654
126,075 127,904

Month 5
MAY
783,956
746,350
749,533
944,890
724,318
702,027
703 504
957,117

45,565
278,948
129,082

Month 6
JUNE

773,809
736,867
740,009
931,609
714,753
692,899
694,277
943,636
45 885

280,823
130 026

4,907,223
4,666,253
4,705„919
5,871,345
4,543,766
4,397,798
4,420 037
5,947,207

270 510
1,637 553

758,482
KFTR 62,12 I 62,202 62,827 63,051 63,152 63,266 376,619

WBGC
KDF
WLBT

WAU

120,413
89,374

203,067
30,067
25,375
26,343
15,530
1'I,531

'I 98,055

121,869
88,274

202,872
31,957
27,458
28~3
16,29?
12,730

201,523

33,175 33,736
28,468 28,431

30,047
17,498

29,400
16,969

14,4?313,705
203,9S4 203,441

123,128 123,496
88,?07

204,767 205,941

123,488
88,458

206,444
34,123
28,518
30,564
17,862
15,050

202,573

123,434
8?,873

206,756
34,483
28,818
31,08S
18, I 80
15,555

202,526

735,828
531,481

1,229,847
197,541
16?,068
175,666
102 336
83,044

1,212,112
KMSG 14,344 15,327 16,031 16,526 17,075 17,680
WNYVI
WBZL
KSVIB
WABCt
VICBSt
WNBCt
WNYWt

7,187
42 I,034
104,658
63,218
84,879
86,123

146,414

8,501
481,655
111,871
63,962
87 436
88,300

151,375

63,84764,126
89,000
89,258

89,839
88,886

153,713 154,381

9,124
538,851 558,047
I 17,368 12 I,826

9,832
588,475
125,420

90,301
88,612

l54,8'l5

10,201
628,284
128,608

90,670
88,3 l5

155,080

54,281
3,216,346

709,751
382,573
532 125
529 494
915 778

KABCt
KCBSt
KNBCt
KTTYt

42,467 42,54642,40542,62042,074
47,282
33,419
41,400

46,981
33,343
41,214

46,230
33,387
40,716

46,652
33,241
40,95 I

44,043
32,389
39,113

45,274
33,084
40,065

Grand total 'Network Stations" subscribers Private Home Yiewln

254,628
276,462
198,863
243,459

54,348,378



SX Exhibit 261 DP

'I "& f r a Pr r ccottnrtrig period, conracI the I jqert+ng Dtvtsjo f
gt.s copra

QFFICIAL BUSlNESS
UNITED STATES COPYRIGHT OFFICE

Ik'r os

co'iling

Deadline: The 5taternent of Account must be filed v'ithln 30 days after the last day of the accounting period. The
ftltng deadline is I uiy 3Q for the January-June accounting period and )anuary 30 for theJuly-December accottntingperiod.

STATEMENT GI: ACCOUNT
for 5erondary Transmissions by
SA7XI L)TF CARlOFRS I'QR
PRIVATE 8OMF V/FWING

General instructions are at the end of
this form |pages i-iv)

FOR COPYRIGHT QFFlCE USE G%.Y
Amen to:
Library of Congress
Copyright Office
Licensing 1Ãivg40n
)N fncIependetge Ave.„~
W~shingcan, OC~~
(X2) %7%150

SERAC'E A

ACCOUNTING PERIOD COVERED NY THIS STATA8ENTt (ChM on» box and fill in the year)

]enuery 1 June 30 & 'u'+ — July).Derernher M,

LEGAL NAME QF SATD:WTF CA%,RfDL Your Ne is established under this name. Give the fthm name of the tnvner
of «he satellite carrier. if the owner is a subsidiary of another corporation, give the full corporate title of the sttbsMiaty,
not that of the parent corporation.

1 EGAL NAME OF OWNER OF SATTf UTK CARKER~ e & C n4 ~ ~l +,n&u" p I('K
BUQNKSS NAME OF OWNER, 1F PlFFEREr&

MA1UNG ADDRESS

,J t ~K( rU

~~=-&4e.



/Rive the legal natne as tt appears in Space S.

SPACE C
PRIMARY TRANSMlTTKRSr TEL%V)51ON— ln this area, Please identify every television broadcast statiott,
including the pubic pro«dc«sung Service satellite feed, carried by the SATELUK CARNER during this accounting
period. DQ NOT list program services such as HBO, ESPN, TSSorCNN. Krrception:For the public Broadcasting Service
sateiltte feed, enter "PHS Feed" in column 1. 5" in colutnn 3, and leave colutnns 2 and 4blank. The PBS Feed i» dassified
as a superstation. except n is treated as a network station for purf~es of compunng the royalty fee.
e Column 1r Ust each stadon's call sign.

'

Column 2: Give then~ of th» channel on which the station's broadcasrs are carried in its ov m community.
e Column 3t indicate whether the station is a "superstation" or a "network " station by entering the letter "5" (for

superstation) or "N" (fcr network). See page ii of the General instructions for the meaning of these terms.
o Column 4: Give the location of each station. This should be the community (city and state) to which the station is

licensed by the FCC.

? Charnel
Number

3. orion
Tyler

(Sor N)

hLg

Rig,
lg

GENERAL ln this space, report thenumberof subscribers receding each televisionbroadcast super»ration and network
station retransmitted outside the station's "local market." For the defmition of a station's local market," seepage (iu) of
the General instructions.

The subscriber information tnust be reported for ««eh month of theaccountingperiod.Thestatlons should begroupetl
together according towhether theyare "superstations" or"network" stations as identified in Space C. Then, compute the
total royalty fee in Part 2.

~ FfRSTt Under the headings SUt RSTA71OWS and NETWORK STAT1ONS, enter those stations'all srgns and the
number of subscribers receiving those stations orl the last day of each month of the accounting period. Then. for each
st«non. total thenumberofsubscrMrs for a)l s(x months of the accountingperiod and enter that figrareunder thecoiumn
labeled TOTAL.

NOTE= Do not include those subscribers receiving a superstation retransmittedwithin that station s local tnarket- nor
those subscribers recei~mg a network station retransmitted within that station's "local market to subscribers residing
in unserved households." See page (ii) of the General hrstructirrns for a defuu tion of these terms.

e NKXTr Compute the grand total number of subscribers receivmg "superstations" and "network" stations.



4tve the legal rrarrra as rt «pears tn Spacrt 1)

SUPKRSTATlQNS
SUSSC)()BE)(S R))t MCHMO) rH 0)'THE /ACCOUNT)NG)'E)()OD

Cx(( ~rgns Month 1
()an/]r ly}

Month 2
(64/ Aug)

Month 5
(h(ar/Sr)rr)

McNrs)r 4
Wpr/Ocr)

htarrrh 5
(May/hlrrr)

h(rrrrrh S
(Jrrnrr/~)

Grand rrrra) Wopersradorrs ~(reran Q( +Q(J Q

!

OR ATlO Sa dF
SV SSC)()SK)(S K4 FACH MONTH QF THK ACCOUNT)NG FKfQOD

Call signs 'rrnrh 1

parr/)u)) )

Morrth 2
(Feb/Arrg)

54tnh 5
(Mar/Srpr)

54arqhd
(hpr/Ocr)

btanrh 5
(May /Nrn )

)drrrrrtr rr

Qrrrrr/Dec)

i r~~W'BZ.

; &0 .2.

'(3 zkb
. 4-

'.%32 b3
'.8 "4 Z 4~,a'4'5( C ( 2

'8I, 4 1('5l & C. &2

'o5.

YX'rarrd

rora1 ~rrd sraricrrs and "PBS Vehd muhrcr))rcrr-

PART 2—CQMPUTATlQN QI'F ROYALTY FKK
1. Errter the grand total "rrLrperstatiorts"

subset)hers)rereand )nary)ply by$0.)890..., Z.& ~ ~I~ x 1890 nS ~~, 2.Z

2. Enter the grand total "Network." stations and "psS Feed"
st)bscr ers here and trrttltiplyby $0.1%5. ~~ t-' .14S5 ~ 5

9. Interest Charge. Enter the ag(our(t from )me 4, Space E, page 4 ...

4. Add Lines 1,2, and 3 This is tl)e sateD)te carrier s total royalty fee ...,....... $ ~ pZ p

~i AS aXnsnZm W the fhrrh Cr hh drrrrohrC Parrnrhr Or Crrrdred Crrrra ~ r CheCk Cr ~r CrOrr trryah(r W eC )rC((Sorer Cr COPyn(1(rrr DO nar~~~rcc~ «lccrlcrhc payrhcnr.



fV

„EgCive the least natne as it appears in 5pace 8

SPACE E—N'ORKSHEKT FOR COMPUTING INTEREST
You must complete this worksheet for those royalty fee payments submitted as a result of a late payment, or
underpayment Fox an explanation of interest assessment, see page (uf) of the General instructions.

Une 1 Enter the amount of late payment or underpaytnent

Une 2. Multiply line 1 by the interest rate
and enter the sum here.

Line 3. Mulripfy line 2 by the number of days late
zDQ74

Line 4. Multiply )ine 3 by .00274 . Enter the amount here
(ttnless $5.M or less) and on line 3„part 2,
space D. (page 3)

I (intrrcsr charge)
"Contact the Licensing Division at (262}707-8450 for the interest ra te for the accounnngpertod in which the 1ate payment
or underpayment occurred.

I

This is the decima1 equivalent of 1/365. wtuch is the interest assessment for one day late.

1

NOTp. lf you are filing this worksheet covering a Statement of Account already subtnitted to the Copyright Office.
plea'se list belov the Owner, Address, and Accounting period as given m the original fQing.

SPACE F— identify an individual to whom we can write or call about this Statement of Account.
I

NA14K

+V% C't (&C. 'j tP"~t ~1~ t~+~ Q
' (

'i QC.

TELEPHONE ~Ett ttNCLUPE AREA CODE),
I

&7

SPACE G—The Statement of Account must be signed m accordance with Copyright Office regulations,
1, the undersigned Owner or Agent of the Satellite Carrier, or GNcer or partner, lf the SateQite Carrier is a corpora-

tionor partnership,haveexamined this Statement ofAccount and herebydeclareunderpenaltyof)aw that al) statetnents,
of fact contained herem are true. complete. and correct to the bestof tny knowledge, mfortnatton, and belief, and are
tnade m good faith. 118 U,M'.,

stGNATUtrK,...
c
r

TrrLEQggpg~ /Vn WC )/Q, '



US Copyright
(CGcrr NBCr ABC( FOX (WHYW)

l Period.
Due Date:

( Sub Feel,
'umber of Networks:

fnterest Rate:

3an/05 ~ Jun(05
3uly 31, 2005

$0.)485

0,0%

;'Actual Pa ment
1

)4onth SOP Subscribers Fee Rate for Late mt ¹ of Notworks Total Amt Due to US Co ri ht

lnt rate late charge

TOTAL

Jan4)5
Feb-05
Mar&5
Apr-05

May.OS
Jun4)5

135,482
132,363
133,263
131,897
131,030
129,734

79 769

$0.14850
$0.14850
$0.14850
$0. 148SO

$0.14850
$0.14850

Q.oooo
Q 00 A
0.00%
0,00%
0,00%
0,00%o

$80,476,31
$78,623,62
$79,158, ZZ

$78,346,82
$77/31,82
$77,062,00

$0,00

$80,476.31
$78,623.62
$ 79,158.22
$78,346.82
$77,831.82
$77,062.00

$0.00

TOTAL 4 NBTrNORKS 3 175 076 47) 498.79

DTVLA Per GL faonth Fee RateforLate mt ¹ofNetworks TotafAmt DueteUSCo ri ht

Jan-05
Feb.05
f4ar-05
Apr.05
May-05
Jun4)5

lnt rate late charge
Tf7I AL

TOTAL o 4 NETWORKS

134,593
133,923
)32(8)3
132,580
131,464
13Q,382

795 755

3 183 020

$0.14850
$0.14850
$0.14850
$0.14850
$0.)48SO
$0.14850

0.00%
O,BOY

0 00'/o
0.00%
0.00%
0,00%

$79,948.24
$79,550,Z6
$78,890.92
$78,752.52
$78(089,62
$77,446,91

$79,948.24
$79,5SO. 26
$78,890,92
$78,752.52
$78(089 62
$77,446.91

$0.00

477 678.47

" 1 179.68



US Copyright
lit/PIX

Period:
Due Date:
Sub Fee:
Number of Nebvorts:
Interest Rata.

3an/05- 3un/05
3une 30, 2004

$0,1890
1

0.0%

Actual Payment KDP &bscrlbers Rate for Late pmt ¹ of Networks Total Arnt Due to US Copyright

lnt rate late charge

TOTAL

3an+5
Feb46
I4ar-05
Apr-05

I4ay-05
Iun-05

135,482
132,363

0
0 ~

0
0

267,845

$0.18900
$0.18900
$0.18900
$0.18900
$0.18900
$0.18900

0.00%
0.00%
0,00%
0,00%
0.00%
0,00%

$25,6D6.10
$25,016.61

$0.00
$0.00
$0.00
$0.00

$0.00

$25,606.10
$25,016Ail

$D.OD

$0.00
$0,00
$0.00

$50,622.71

OTVLA Per QL fsonth

Int rate late charge
TOTAL

3an-05
Feb.05
I4ar4I5
Apr-05
Nay-05
3un-05

AVS Subscrfbers

134,593
133,923

0
0
0
0

268,516

$0.18900
$0.18900
$0.18900
$0.18900
$0.18900
$0.18900

Rate for LaCe pmt ¹ of Networks

0.00%
0.00%
0.00%
0.00%
0.00%
0.00%

Total Amt

$25,438.08
$25,311.45

$0.00
$0.00
$0.00
$0.00

Oue to US CopyrlghC

$25,438,08
$25,311.45

$0.00
$0,00
$0.00
$0.00

$0.00
$50,749.52

Variance -$826.82



STATEMENT OF ACCOUNT
for Secondary Transrnissions t3y-
Cab&e Systems (Short Forrr)}

DATE RECEIVED
s '\'u

AMOUNT

General Instructions are at the
end of this form ]pages (I)gvi)].

k&al a ALLOCATION NUMBER

"'29~87

SX Exhibit 262 DP
j IF YOU ARE FIUNG FOR A PRlOR ACCOUNTING PERIOD,

CONTACT THE UCENSlNQ DIVISION FOR THE CORRECT FOAM.

FOR COPYRIGHT OFFICE VSE ONLY SA I-2
Short FOrm

UBRARY OF CO%RESS
COPYRIGHT OFRCE
UCENSINB DIVISION
t0t INDEPENDENCE AVE., 5.E.
WASHINGTON, DC M%7~
(202) 7074150

eli veies Ic LM-458)
Ik30 to 5W

A
Accounting

Period

ACCOUNTING PERIOD COVERED BY THIS STATEMENTr

July 1 - December 31, 2004

INSTRUCTIONSI
Your file has been estabfishsd under the Information given below, if there are sny changes, draw a line through the incorrect

Intimation and print or type ths correct Information beside it,
Give the full legal name oi Ihe owner of the cable system. If 'As owner isa subskfiary of another corporation. give thai%corporate

tilts of the subsk9ary, nct that of the parent corporafion.
Ust any other name or names under which the owner conducts ths business of the cable~

LEGAl. NAIIE OF OVAKRIMAIUNS R)3DRESS OF CABLE SYSTEM:

Galaxy Cable Xnc.
025107

IIIMIIII
Ga 1 a3QT Cab 1e'trx 8 ioxl
1 Montgomery Ban)c. Plaza, 4th Floor
Sikeston, MO 63801

025107042

System

INSTRUCTIONSt in line 1, give any business or trade names used to Identify the business and operation of the system unless these
names already appear In space 8. In line 2, give ths mailing address of ths system, If difterent from the address given ln space B.

IDENT)FICATION OF CABLE SYSTEM:

MAIUNG ADDRESS OF CABLE SYSTEM:

(car, Toss. sass, 2lp cods)

IHSTRUCTIONS; Listeach separate conumeity ssrvsdbyths cablesystem. A'community'aths earns as a 'community unit'sdsfined
in FCC rules: ... a separate and distinct community or murfcipai entity (Indudtng unincorporated comrnunitiss within unircorporated
areas and incitKfing single, discrete unincorporated arses ) 47 C.F.R. 576@mm). The first community that you listwill serve as a
form of system IdenNIcstfon hereafter knovm as the "Rrst Community." Please use if as the First Community on aff Atture
lings.
Note: Enfities and propose such as hotels, apartments, ~3nkrns or rscbfie home parks shoutf bs tsponsdh pesntheses below theidne5ad

First
Community

CITY OR TOWN STATE CITY OR TOV/N

NOTICE: Th5s Eorm has bssa electrorXcally photo-reproduced by GREMLIN associates, Mc.



FOR%I SAt-2. PAGE 2.

LESAL NAME OF OWNER OF CABLE SYS'isa

GALAXY CABLE IIIC 025107

SECONDARY TRANSRIISSIOt4 SERVlCE: SUBSCRIBERS AND RATES
In General: The information in space E should cover all categories of secondary transmission service" of the cable

system: that is, the retransmlssion of televishn and radio broadcasts by yovr system to subscribers. Give Information
abovt other services (including pay cable) in space F, not here. All the facts yov state must be those existing on the last
day of the accounting perkxl (June 30 or December 31, as the case may be}.

Number of Subscribers: Both blocks in space E call for the numberofsubscribers to the cable system, broken down

by categories of secondary transmtsshn service. in general, you can compute the number of subscribers" in each
category by counting the number of billings in that category (the number of persons or organizations charged separately
for the particular service at the rate indicated—not the number of sets receiving service).

Rate: Give the standard rate charged for each category of service. Include both the amount of the charge and the
unit in which it is generally billed. (Example: "$8lmth"). Summarize any standard rate variations within a particular rate
category, but do not include discounts allowed for advance payment.

Block 1: ln the left hand block in space E, the form lists the categories of secondary transmission service that cable
systems most commonly provide to their subscribers. Give the number of subscribers and rate for each fisted category
that applies to your system. Note: Where an individua) or organization is receiving service that falls under differen
categories, that person or entity should be counted as a "subscriber" in each applicable category. Exampkr: a residential'ubscriberwho pays extra for cable service to additionai sets would be included in the count under "Service to the First
Set," and would be counted once again under "Service to Additional Set(s)."

Block 2: If your cable system has rate categories for secondary transmission service that are different from those
printed in block 1, (for example, tiers of services which inclvde one or more secondary transmissions), list them, together
with the number of subscribers and rates, in the right hand block. A two orthros word description of ths service is sufficlenL

Secorrdarry
trarrsmissIon

Service;
Subscribers
and Rates

BLOCK 1 BLOCK 2

CATEGORY OF SERVICE
NO. OF

SUBSCRIBERS RATE CATEGORY OF SERVICE
NO. OF

SUBSCRIBERS RATE

Residential;
~ Service to First Set .

~ Service to AddNonaI Set(s}
~ FM Radio {if separate rate) .

Motel, Hotel.
Commercial.
Converter.

~ Residential.
~ Non-Residentkri.

191 40.45

2" ').'{)'0
1 2.00

SERVICESOTHER THAt4 SECONDARY TRANSMISSIOt4SI RATES
in Generalr Space F calh for rate (not subscriber) information with respect to all your cable system's services that

were not covered in space E. That is, those services thatare not offered in comblnationwith any secondary transmission
service for a slngie fee There are two exceptions; yov do not need to give rate information concerning: (1 } services
furnished at cost: and (2} services or facilities furnished to nonsubscribers. Rate information should indude both the
amount of the charge and the unit in which it is usually biiled. if any rates are charged on a variabte per-program basis,
enter oniy the letters"PP" in the rats column.

Block 1: Give the standard rate charged by the cable system for each of the appiicable services listed.
Block 2; List anyservices that yourcable system furnished or offered duringthe accounting period thatwere not listed

in block 1 and forwhich a separate charge was made or established. List these other services in the form of a brief (two
or three word) description, and inctude the rate for each.

Services

Other Thon
Seconrfary

Transiotssions:
Rates

BLOCK 1 BLOCK 2

CATEGORY OF SERVICE RATE CATEGORY OF SERVICE RATE CATEGORY OF SERVICE RATE

14. 95

35. 00

Continuing Servlcest
~ Pay Cable
~ Pay Cable—Add'I Channel...
~ Fire Protection ...,,...,...,
-Burglar Protection

Installation; Residential
~ First Sef .

~ Additional Set(s)........,....
~ FM Radio (if separate rate), .
~ Converter....

installation: Non&estdentiat
Motet, Hotel,.......

~ Commercial,.......,......
~ Pay Cable
. Pay Cable—Add'I ChanneL.

Fire Protection.......... „, .

~ Burglar Protection ......., .,
Other Services:

~ Reconnect ....,,,...,,....
~ Disconnect.............,...
~ Outlet Relocation ...,..., ..
~ Move to New Address......

19. 95

25.00
29.95



LEGAL NALts OF OWNER OF CABLE BVS'%M:

GALAXY CABLE INC,

FORM SA1-2 PAGE 3,

025107

I
Transmitters

TBrovioton

INSTRUCTlONS:
Genersh ln space G, iden5fy every television sts5on (Including translator stations and low power television stations)

carried by your cable system during the accounting period, except: (1) sta5ons carried only on s part-time basis under
FCC rules snd reguia5ons in effect on June 24, 1981 permitting the carnage of certain network programs {sections
76.59(d)(2) and (4), 76,61(e)(2) and (4) or 76.63 (refemng to 76.61(e)(2) and (4))); and (2) certain stations canied on s
substitute program basis, as explained in the next paragraph.

Subs5tute Basis Stations: Wkh respect to any distant stations canied byyour cable system on a substitute program
basis under speciTic FCC rules, regulations, or authoriza5ons:

- Do not list the stationhere in space G—but do list it In space I (the Special Statement Program Log)—lf the sta5on
wss cerned only on a subs5tute basis.

~ List the sta5on here, snd also in space I, if the station was cerned both on a substitute basisand also on some other
basis. For futher information concerning subs5tute basis stations, see page {v) of the General Instrucbam,

Column 1; List each station's cali sign..DO no4 report program services such as HBO, ESPN, stc.
Column 2: Give the number of the channel on which the station's broadcasts are cerned in its own community. This

msy be different from the channel on which your cable system carried the station,
Column 3: indicate in each case whether the station Is a ~sta5on, an independent sta5on, or a noncommercial

educational sts5on, by entering the letter "N" (for network), "I" (for independent) or E (for noncommercial educational).
For the meaning of these terms, see page (iv) of the Generat Instruc5ons.

Column 4: Give the location ofeach station. For U.S. stations, list the community to which the station is licensed by
the FCC. For Mexican or Canadian stations, If any, give the name of the community with which the station is ident%ed.

1. CALL
SIGN

2, B'CAST
CHANNEL
NUMBER

3. TYPE
OF
STATION

4 LOCAT)ON OF STATION

KZTV

KOLN

KSNB

10

N

N

N

Omaha

Utica
Omaha

Lincoln
Omaha

Supexiox'UOH

KXVO

WGN

WOWT

12

15

N

Lincoln
Omaha

SUPERSTATION, Chicago

Omaha



I"ORM SAt-2. PAGE 4,

LEGAL NAME OF OWNER OF GAELE SYS'TELL

GALAXY CABLE ENC. 025107

PRIMARY TRANSMfTTERS: RADiO
ln General: List every radio station camed on a separate and discrete basis and list those FM stations

cerned

on an
all-band basis whose signets were "generally receivable" by your cable system during the accounting period.

Special instructions Concerning Aft-Band FM Carrfage: Under Copyright Office Regulations. an FM signal is
generally receivable" if: (1) "it is carried by the system whenever it is received at the system's headend"; and (2) it can

be expected, on the basis of monitoring, to be received at the headend, with the system's FM antenna, during certain
stated intervals. For detailed information about the the Copyright Oflice Reguiations on this point, see page (iv) of the

: General Instructions.
Column 1; Identify the call sign of each station cerned.
Column 2: State whether the stathn is AM or FM.

!

Column 3: If the radio station's signal was electronicaily processed by the cable system as a separate and discrete
signal, indicate this by placing a check mark in the "S/D" column

Column 4: Give the station's location (the community to which the station is licensed by the FCC or, in the case of

!

Mexican or Canadian stations, if any, the community with which the station is identified).

Prbmey
TF5nsintttEtrsr

Radio

CALL SIGN SID LOCATION OF STATION CALL SIGN AMorFM S/D LOCATION OF STATION



FORNI SA1-2 PAGE 5.

LEGM. NAl4s OF OWNS OF O1BLE SYSTEM:

GALAXY CABLE INC. 025107

STSntituto
Carrtagai
Special

StsuTTTMTnt and
Program Log

GENERAL
In space I, identify every nonnetwork television program, broadcast by a distant station, that your cable system

cerned on a substitute basis during ths accounting period, under specilic present and former FCC rules, rsgutafions,
or authorizations. Fore further explanation of the programming thatmust be indudedin this log. seepage (v)ofthe General
Instruc5oiis.

%. SPECIAL STATEMEHT COHCERHIHG SUBSTITUTE CARRIAGE:
~ Ouring the accounting perhd, did yourcable system carry, on s substitute basis, any nonnebvoik television piogiam

broadcast by s distant station? 0 Yes 5Ho
Nate: If your answer is Ho', leave the rest of this page blank. If your answer is 'Yes", you must complete the program
log In block 2.

2. LOG CF SUBSTITUTE PROGRAMS:
ln Generab List each subs8ute program on a separate line. Use abbreviations wherever possible, if their meaning

is clew. If you need more specs. please attach additional pages.
column 1: Give the fitie of every noniietieork television program ( s bstitute program") thai, dunng the accounting

period, was broadcast by a dtstant stsfion and that your cable system subsilSted for the programming of another ststkTTT
under ceitain FCC rukis, regukifions, or authorizations. See page (v) ofthe General Instrucihns for further Informatke.
Do not use general categories like movies" or 'basketball." Llstspecific program titles, forexample, I Love Lucy or HBA
Basketball: 76ers vs. Bulls".

Column 2: If the program was broadcast live, enter Yes". Otherwise enter No .
Column 3: Give the call sign of the station broadcastkig the substitute program.
Column 4: Give the broadcast station's keation (the community to which the station is licensed by the FCC or, In

the case of Mexican or Canadkin stations, if any, the community with which the stafion is idenfifisd).
Column 5: Give the month and daywhen your syslem canied the substitute program. Use numerals, with the month

fiist. Example: for May 7 give "Sfy .
Column 6: State the times when the substitute program was carried by your cable system. Usl ths fimes accurately

to the nearest five inhutes. Example: a program carried bye system from 6:01:15 p.m. to 628:30 p.rn. should be stated
as "6 00-6:30

p.rTL'olumn7: Enter the letter "R" ifthe Iisted program wes substituted for programming that your system was requfred
to delete under FCC Tulsa and regukitions In effectduring the accounting period; or enter the letter FF'if the lislsd program
was substituted for programming that your systein wes pemiitted to delete under FCG rules and regulations in elfect on
October 19, 1976.

SUBSTITUTE PROGRAM

2. Live S. STATTOTrs
Yes cr No CAU. SiaN

WHEH SUBSTITUTE
'ARRIAGE OCCURREO 7 ItgAsoN

FOR
s. T4onrrN e. Taiga

4. STATION'S LOCATION ANO DAY FROM TO



s j I

gf FORM SA1-2. PAGE 6.
r. s

LEGAI HAMK OF OWNER or cuns SYs'Talk

GALAXY CABLE INC. 025107

GROSS RECEIPTS
Instructions; The figure you give in this space determines the form you file and the amount you pay. Errter the total

of afl amounts ("gross receipts') paid to your cable system by subscribers for the system's "secondary transmission
service" (as Identled In space E) during the accounting penod. For a further explanation of how to compute this amount,
see page (v) of the GenerA instructions

Gross receipts from subscribers for secondary transmission service(s) 4 4 34 0 7 5
during the accounting period.

IMPORTANT: You must compiete a statement in space P concerning gross receipts,

! INSTRUCTIONS FOR COMPUTING THE COPYR16HT ROYALTY FEE
To compute the royalty fee you cwe.

~ Complete either block 1, block 2 or block 3'se block 1 if the amount of "gross receipts" in space K is $98,600 or less
~ Use block 2 if the amount of "gross receipts in space K is more than $98,600 but fess than or eriuat to $189,800
~ Use block 3 if the amount of "gross reciiipts'n space K is more than $ 189,800 but less than $379,600

See page (vi) of the General Instructions for more Information.

BLOCK 1: GROSS RECEIPTS OF $98,6DO OR LESS

!

INSTRUCTIONS: As a cable system with gross receipts ot $98,6DO or less, the royalty fee that you must pay for this stx~nth
accounting period is $37.DO

Line 1. Royalty Fee for Accounting Period . 37.00

Une 2. Interest Charge. Enter the amount from line 4, space Q, page 8
0. 00

Line 3. TOTAL ROYALTY FEE PAYABLE FOR ACCOUNTING PERIOD. Add fines 1 and 2 .. 37. 00

BLOCK 2: "GROSS RECEIPTS OF $ 189,800 OR LESS (but more than $98,600)

1. Base amount under statutory formula.

! 2. Enter amount of "gross receipts from space K ..

3. Subtract line 2 from line 1,

!

4. Enter the amount of "gross receipts from space K

5. Enter the amount from line 3

6. Subtract line 5 from Itne 4 ..

7. Muttiply line 6 by .005 {enter figure here)

8. Interest Charge. Enter the amount fromline 4, space Q, page 8 .

9- TOTAL ROYALTY FEE PAYABLE FOR ACCOUNTING PERIOD. Add fines 7 and 8

BLOCK 3: 'GROSS RECEIPTS OF MORE THAN $189,8DD (but less than $379,600)

1. Enter the amount of gross receipts from space K .

2. Base amount under statutoiy formula .

3 Subtract iine 2 from lire 1

4. Multiply iine 3 by.01

!

5. Royatly due on the first $189.800 of gross receipts (under statutory formula),

I n Q $
, 6. Interest Charge. Enter the arnou tfromkne 4. space, page 8 ................,... I

1

~ Z. TOTAL ROYALTY FEE PAYABLE FOR ACCOUNTING PERIOD. Add fines 4, 5, and 6

$189,800

0
IMpoRTANT{ vvhsn you file your statement of Account on this form, sA1-2, you must also endose with it the royalty fee you have
computed In block 1, block 2, orblock 3„above. Your remittance must be in the form ofanelectronicpayment, certffied check, cashiers
check, or money order, payabie to: Register of Cop)sights. Other forms of remittance, including personal or company checks wilt be
returned. Do not send cash. vve recommend rhectronic payments.



FGRM SA"-2. PAGE T.

LEGAL hut)dE OF OvrNER OF CASLE SYSTEIrb

Y CABLE i))C. 02510)

Channels

CHAHHELS
INSTRUCTIONS: You must give; (1) the number of channels on which the cable system carried television broadcast

!

stations to its subscribers; snd, (2) the cable system's to(al number of scf)vsted channels, during the accounting period.

1. Enter the totsi nvmber of channels on which the csb(e 10
system cerned television broadcast stations..

!!

2. Enter the total number of activated
channels on which the cable system carried television broadcast stsffons 95
snd nonbrosdcast services.

IHDIVIDUAL TO BE CONTACTED IF FURTHER IHFOf3lWATIOM IS HEEDED: (Identify sn individual to whom
we can write or call about this Statement of Account.)

Name Joan Lang

1 Montgomery Bank Plaza, 4 h FiAddress...
(Number, SbesL Rural Route. Apsrtmerd or Suile Nrxnber)

Sikeston, MO 63801
(Clly, Town, Stsbr,?JP Cods)

573-472-8200
(Ares Code)

Cert)()cat)on

CERTIRCATIOH: (This Statement of Account must be certified and signed in accordance with Copyright ONce
Reguistlons, as explained In the General Instructions.)

* I, the undersigned, hereby cerllfy that. (Check one, but only one, of the boxes.)

0 (oyvner other than corporation or partnership) I am the ownerofthe cable system as ideritif)ed in line1 ofspace
8; or

(3 (Agent of owner other than rorporation or partnersh/p) I sfn the duly svthorized agent of the owrler of the
cable system ss ident(Bed in line 1 of space B, snd that the owner is not a corporation or partnership; or

5 (Officer or partner) I am sn officer (if a corporation) or a partner (if a partnership) of the kfgat entity identT(ted ss
ovvner of the cable system in line 1 of space B.

~ I have examined the Statement of Account snd hereby declare under penalty of k)w that all statements of fact
contained herein sre true, complete, snd correct to the best of my knowledge, information, and belief, snd are made in
good faith. (18 U.S.C., Secbon 1001(1986))

Handwritten signature: (X),

Larry Eby
Typed or printed name:

Tide:
(rise af rdrxxsl poxidon held in~ or~)

2/4/2005Date;, .

PRlVACY ACT tyvtSORY STATEttsffy~ by Plbnrcy Act af 19Td (Pubic Ltxe 99 byp)

Authority for Reqoesdng Tide nfonnsant
0 Tide 1T, VS.C. (IIIIF~ This Maonnndon lsd
0 Vaketny

Sut lf dm Infarmstion is Rcd Famished.
0 xmsybenecesmxytodxdsydacemm«uof

Ibis Sfslenmrtt af Account in Ihe cam
feared rscard of cxmnuxxx af Account

0 You mey be Table tor chid ar crimmsl
plxmcnrx for copyriahl xdrinaemem xdih
rsdpeat ta ress~ Ol tslovfxftm
ond nxbo slsAons(IT USC, Hday~,
50(h610)

Principal tissu of Requested lnfomrxtlont
0 Es~ endmointensnce ofs pvb-

bc nxxxd.

dr Exeminsdan of Ihe Slobnnent at Account
for compfosxm «dlh legs l xxdNremem

Our«Rouses esest
4 Putkc mspecocn snd copyxr9
4 ~ of public inaexm
0 Propsrstion of search repons upor.

ieouest

4 No other~ smxrmem xra be phxm
you ln xnxxcfftm udth Ibis sbusmsrx af

0 Please totem o copy of thrs tmtrxeed rind
relor Io it if rlo canxlxxdcete ntdr you
eaeecbna afs Stxlement ot Account



FORM SAt-2. PAGE 8,

LEGAL NAME OF OWNB« OF CARE svs'rEM'.

GALAXY CABLE INC ~ 02510 I

SPECIAL STATEMENT CONCERNING GROSS RECEIPTS EXCLUSION
The Satellite Horne ViewerAct of 1988 amendedTItie17, section 111(d)(1)(A), of the Copyright Act by addmg the following
sentence:

ln determining thetotal number of subscribers and the gross amounts paid to the cable system for the basicservice
of providing secondary trensmissions of primary broadcast transmitters, the system shall nol indude subscribers

! and amounts collected from subscribers receiving secondary transmissions for private home viewing pursuant to
section 119."

; For more information on when to exclude these amounts, see the note on page {v) of the Generai instructions.

During the accounting period did the caSe system exclude any amounts of gross receipts for secondary transmissions
made by satellite carriers to satellite horne "dish" owners7
2{I NO
0 YES. Enter the total here.

)
and list the satellite canier(s) below.

Ststsrssnt of
Gross Receipts

WORKSHEET FOR COMPUTWG INTEREST

You must complete this worksheet for those royalty paymenls submitted as a result of a late payment or underpayment.
For an explanation of interest assessment, see page (vi) General instructions.

Une 1. Enter the amount of late payment or underpayment, .

Line 2. Multiply line 1 by the interest rate'nd enter the sum here

x .00274

Line 4, Mulfipiy iine 3 by .00274 and enter here and in space L (page 6) Block 1,
line 2, or Block 2, line 8, or Block 3, line 6

(interest charge)

Cont. "I the Licensing Division st 202-707$150 for the interest rate for the accounting period in which the late payment
or underpayment occurred.

This is the decimal equivalent of 1/365, which is the Interest assessment for one day late.

'OTE; ifyou are filing this worksheet covering a Statement of Account already submitted to the Copyright Office, phase
list below the Owner, Address, First Community Served. and Accounting Period as given in the original Ning.

Owner

First Community Served.
Accounting Period .



SX Exhibit 263 OP
IF YOU ARE FILfNG FOR A PRIOR ACCOUNTING PERIOD,

CONTACT THE LICENSING DIVISION FOR THE CORRECT FOR%I.

ENT OF ACCGUNT-

General InstrUctfons are at the
end of this form [pages (IHVI)].

a. STATEM
'or Secondary Transrnissions by
Cable Systems (Short Form) . -"-'~e~„

FEB AO g POO5

8@@,.jLj y h.g,

ALLOCATION NUMBER

FOR COPYRIGHT OFFICE USE ON Y

DATE RECEIVED

SAC-2
Short Form
Rsium to:
UBRARY OF~SS
COPYRIGHi OFFICE
LICENSINS DMSGN
1Ot INDEPENDENCE AVE„S~
WASHINGTON, DC 20667~
f252) 757-etso

fDartvaries to LM-458[
tkeO to sate

Accounting
Period

ACCOUNTING PERIOD COVERED BY THIS STATEINENTt

July 1 - December 31, 2554

fNSTRVCTIONSI
Your ftfa has been established under the information given below. If 5tars ars any changes, draw a line 5)rough ths boo)rect

iniorma5on and print or type the correct infonnsdon beside it.
Give tha tug legal name ol lhe owner of the cable system. If the owner fs a subskeary of anotherco)pc)agon, ghre ths fue corporate

5tia ot tha subsidiary, not that of the parent corpomtion.
List any other name or names under which the owner conducts the business ot the caMe system.

LEGAt. NAME OF OWNERlMAIUNG ADDRESS OF CABLE SYSTEM

COMCAST OF VIRGINIA) INC.
039832

'l500 MARKET STREET

PHILADELPHIA, PA l9102-2148

039632 2004I2

INSTR ttcTtONSt ln line 1, give any business or trade names used to idsn5fy the business snd opsrsdon of ths system un)A)ss these
rtarnss already appear in space B, In gne E, give the marling address of the system, if dfgarent horn the address given ln space B.

IDENTIFICATION OF CABLE SYpTEfuL

COMCAST OF Vl GlNf I

MAlUNG ADDRESS OF CABLE SYSTEM)

.180f't?.JEFKRSONPAVJS. HNY.........,...
2 )4umtrra. at)eat, aura) notre, taataaae ta st)ra rt trmt)ert

MPYSNOH).VA 22'.
Ic)tr, Taert. state, z& cta)af

INsrRtfcTfoNB: Usteachseparatecommunltysewedbyfhecabfesyslsm.A'dthnnwnity Isthesameasa'cornmurjityuntt'asdsrtned
in Fcc tulsa: ...a separate and dfs5nct cornmunhy or municipal enrity hcttK5ng unincorporated communf5es wftgn unincorporated
areas and lnduding single, discrete unhtcorporatsd areas.') 47 C.FM II76.6{mmf. The first commtmtty that you flat wilt servo as a
form of system Ident5icstfon hereafter known ss the "First Cornrnunity. Please use ft ss thrrFirrtt Cornrnunlffr olr rtif fgtrrrs
ffffrrgs.
Nota: Enmias ard propanfM) such ac hotab, aparlmants, mndotniniurns or tncbea

horn@patt)a

shotaf be reported fn pa)one)aces below the i)fanged

CITY OR TOWN STATE CfTY OR TOWN

First I
Cotnmunfty

Kjttg Vbfijfiitrn Cqffttjy... „........, .. VA.....

NOTICE: This torm has been ehctronfcaey photo-reproduced by GRAUN associates, inc.



p
P~oRM SA1-2. PAGE 2.

Lest NA4K OF OWNER OF CABLE SYSTE99

COMCAST OF VIRGINIA INC.

ACCOONTING PERIOD: 20tt40

SYSTEM ItS

SECONDARY TRANSMISSION SERVICE- SUBSCRIBERS AND RATES
ln Generak The information in space E shoufd cover all categories of secondary ttansmission service ot the cable

system: that Is, the retransmission of television and radio broadcasts by yout system to subscribers. Give informathn
about other services (Including pay cable} in space F, not here. Ail the facts you state must be those existing on the last
day of the accounting period (brune 30 or Decetnber 31, as the case may be}.

Number of Subscribers: Both blocks in space E cail fot the number of subsctibers to the cablesystern, broken down

by categories of secondary transmission service in general, you can compute the number of subscribers'n each
category by counting the number of billings in that category (the number of persons or organizations charged separately
for the particukir service at the tate indicated-not the number of sets receiving service).

Rate: Give the standard rale charged for each category of setvioe. Include both the amount of the charge and the
unit in which It Is generally bfiktd. {Example: '$8/mth ). summarize any standard rate variations within a particular rate
category, but do not Include discounts allowed for advance payment.

Block 1 9 ln the left+and block in space E, the form lists the categories of secondary transmission service that cable
systems most commonly provide to their subscribers. Give the number of subscrliers snd rate for each iisted category
that applies to your system. Notet Where an individual or organization is receMng service that falls under dffferent
categories, that person or entity should be counted as a 'subsctiber In each'applicable category. Example: a residential
subscriber who pays extra for cable service to additional sets would be included in the counl under 'Service to the First
Set," and would be counted once again under Service to Additional Set(s}."

81ock 2; If your cable system has rate categories fot secondary transmission service that are different from those
printedin block 1, (for example, tiers of services which include one or more secondary transmissions), list them, together
with the numbe rot subscribers endrates, in the right-hand block. A two or three word description of the service lssuffident.

Secondary
transmission

Servicet
Subscribers

Bnd Rates

BLOCK 1 BLOCK 2

CATEGORY OF SERVICE
NO. OF

SUBSCRIBERS RATE CATEGORY OF SERVICE
NO. OF

SUBSCR)BERS RATE

Residential t
~ Service to First Set .

Service to Additional Set(s)
~ FM Radio (lf separate rate).

Motel, Hotel.
Commercial.
Converter.

~ Residentfal.
~ Non-ResldentlaL, .

283 17.96

SERVICES OTHER THAN SECONDARY TRANSMISSIONS; RATES
ln Genetalt Space F calls for rate {not subscriber) information with respect to all your cabkt system's services that

were not covered ln space E. That is, those services that are not offered in combination with any secondary transmission
service for a single tee. There are hvo exceptions: you do not need to give rate Information conceminip (1) services
furnished at co@ and {2) senrices or facilities furnished to nonsubscribers. Rate information should include both the
amount of the charge and ths unit ln which it is usually bffiecL If any rates are charged on a variable per-program base,
enter only the letters"PP" in ths rate column.

Block 1: Give the standard tate charged by the cable system for each of ths appffcabkt services IfstecL

Block 2: List any services that your cable systemfumishedor

offered during
th accounting period thatwere notffsted

in block 1 and for which a separate charge was made or established. Ust these other services in the form of a brief (two.
or three word) description, and indude the rate for each.

Services
Other Than
Secondaty

Tranemteekentr
testee

1

CATEGORY OF SERVICE

BLOCK 1

RATE CATEGORY OF SERVICE RATE CATEGORY OF SERVICE

5-14

ttI94.50

Continuing Servfces:
~ Pay Cabkt ......,............:
'sy Cable—Add'I Channef4@...

Fire Protection .. „
Burglal'totecbon,...

Instattatlont Residential
~ First Set
~ Additional Set{s)................
~ FM Racrio (ff separate rate).....
-C verter„......,.........+8

lnstslfatfont No~sidentlaf
Motel, Hotef.........,....

~ Commercial.........,
Pay Cable......,.;....,.....
Pay Cable—Add'I Channel....
Fire Protection................
Burgfar Protection ..

Other Services:
Reconnect ...

i Disconnect
~ Outlet Relocation .... „...

MovetoNewAddress.. „...



jkecoUNTING PERI0D: 20042 FQRM sA1.2. PAGE s.

rfsme COMCAST OF VIRGINIA, IHC.
SYSTEM IM

039632

Primary
Trensmiriers:

Television

INSTRUCTIONS:
General: In space 6, identify every television elation (including translator stations and low power television stations)

cerned by your cable system during the accounting period, except: (1) stations canied only on a part-time basis under
FCC rules and regulations in effect on tune 24. 't96t permitting the carriage of certain network programs Isectfons
76,69(d)(2) and (4),?6,6t(e)(2) and (4) or 76.63 (referring to 76.61(e)(2) and (4))j; and (2) certain stations cerned on a
substitute program basis, as explained in the nexl paragraph.

Substitute 8asfs Stations." With respect to any distant stations canfsdby your cable system on asubstitute program
basis under speciTic FCC rules,.reguhtions, or auihorizatkes:

~ Do not list the station here in space G-but do iist it in space I (the Special Statement Program Log)—if the station
was cerned only on a substitute baste.

I iet the station here, and aho in space I, if the station was cerned both on a substitute bash and also on some other
basis. For luther information concerning substitute bash stations, see e of the General lnstrucbons.

Column 1t List each station's cail sign,
Column 2r Give the number of the chan on ich the stations bros ere cerned in its own community. Thh

may bs different from the channet on which your cable system canied the station.
Column 3: )ndicatein each case whether the stabonh a netwodcstation, an~ndentsta5on, or a uncommercial

educational station, by entering the letter "N" (for network), 'I (for independent) or E" (lor noncornrnsrcial educational).
For the meaning of these terms, see page (iv) of the Generai Instructions

Column 4: Give the location of each station. For LI.S. stations, list the community to which the station le ncensed bythe FCC. For Mexican or Canadian stations, it any, give the name of the community with which the station is idsntifiecL

t. CALL
SIGN

2. 8'CAST
CHANNEL
NUMSER

3, TYPE
OF
STATION

4. LOCATION OF STATION'll/CVN
NRIC

NRLH

E Richmond, VA

Richmond, VA

Richmond, VA

Richmond, VA

Richmond, YA

Richmond, VA

Richmond, VA



ORM 8At-2. PAGE 4

Ls~ rvwa oF OWNER oF CAlkK SYSTFAt

COMCAST OF VIF(G)N(A INC

ACCOUHTlNG PER10D; 2004/2

SYSTEM )Off

0 96 2

PRlMARY TRANS@tlTTERS: RADiO
fn General: list every radio station carried on 0 separate and discrete basis and list those FM stations carried on an

all-band basis whose signals were "generally receivable by your cable system during the accounting period,

Speciaf instructions Concerning Aft-Band FM Cerrfage: Under Copyright Office Reguhtfons, an FM signai is
"generally receivable" ib (1) it is carried by the system whenever it is received at the system's headend; and (2) it can
be expected, on the basis of moniloring, to be received at the headend, with the system's Ffvt antenna, during certain
stated intervals. For detailed information about the the Copydght Office Regulations on this point, see page (iv) of the
General Instructions.

Column 1: Identify the call sign of each station carried.
Column 2r State whether the station is AM or FM.
Column S: if the radio station's signal was electronicaily processed by the cable system as a separate and discrete

signal, indicate thh by placing a check mark in the 8/D'olumn.
Column 4: Give the station's location (the community to which the station is licensed by the FCC or, in the case of

Mexican or Canadian stations, if any, the community with which the station is identified),

Prtmrrry
Tr9nsmtttersr

Flsdto

CALL SlGN AM or FM S/D LOCATlON OF STATlON CALL SIGN AM or FM S/D LOCATION OF STATlON



+COUNTING PERIOD: 2094I2

LEBAL NAME OF OWNER OF CABLE SYSTElk

COMCAST OF VIRGINIA INC.

FORM SA1-2 PAGE S.

SYSTEM ID8

0396 2

Substitute
carriage:
Spechl

Stetement end
Progrem Log

GEHERALI
ln Space I, identify every nonnefwork tefevislon program, broadcast by a distant station, that your cable system

carried on a substitute basis during the accounting period, under speciTic present and former FCC rules, reguiatiohs,
orauthorizations For a furtherexplanation of the programming that must be included in this log, see page(v) of the General
Instrucllons.

1. SPECIAL STATEMENT CONCF RNING SUBSTITUTE CARRIAGEL
During the accounting period, did your cable system carry, on a substitute basis, any nonnetwork television program
broadcast by a distant station? G Yes I)(I No

Note: If your answer is 'No", leave the rest of this page blank. If your answer is 'Yes", you must complete the program
log in block 2.

2. LOG OF SUBSTITUTE PROGRAMS;
In General: List each substitute program on a separate line. Use abbreviations wherever possibki, if their meaning

is clear. It you need more space, please attach additional pages.
Column 1: Give the title ol every nonnetwork television program ("substitute program") that, dudng the accourrnng

period, was broadcast by a distant station and that your cable system substituted for the programrrdng of another station
under certain FCC rules, regulations, or authorizations. See page (v) of the General instructions lor further information.
Do not use general categories like "movies or basketbalL" List specificprogram titles, for example, 'I Love Lucy or"NBA
Basketbaflr 76ers vs. BuOS".

Cotumn 2: It the program was broadcast live, enter Yes . Otherwise enter "No".
Column 6: Give the call sign of the station br~ing the substitute program,
Cotumn 4: Give the broadcast station's location (the community to which the station is licensed by the FCC or, In

the case oi Mexican or Canadian stations, if any, the community with which the station is identtfkid).
Column 5: Give the month and day when yoursystem carried the subslituteprcgram. Use numerals, with themonth

first. Example: for May 7 give '517 .
Column 6: State the times when the substitute program was canfedby your cable system. List the tlmes accuratefy

to the nearest five minutes. Example: a program carried by a system from 6:01:16 p.in, lo 6:28;30 p.m. should be stated
as "6:00—6.'30 p.m."

Column 7: Enter the letter "R" if the listed program was substituted for programming that your system was required
to delete under FCC rules end regulations in effect during the accounting period; or enter the letter "P if the listed program
was substituled for programming that your system was permitted to delete under FCC rutes and regulations in effect on
October 19, 1 976.

SUBSTITUTE PROGFIAM V/HEN SUBSTITUTE
CARRIAGE OCCURRED

t. TrrLE OF PAOGRANI 2. UVRE
Yes er No

8. STATKh4'S
CAU. SIGN

s. MQNnt
4. STATIONS LOCATION AND DAY

rL TiMES
FROM — TQ



RM SA1-2. PAGE 6 ACCOUNfING PERIOD'2004/2

LESAI. NARK OF OWNER OF CABLE svsIELa

'COMCAST OF YIRG)N)A )NC.
SYSTEM HX

GROSS RECEIPTS
tnstructfons: The figure you give in this space determines the form you file snd the amount you pay. Enter the total

of all amounts ( gross receipts ) paid 1o your cable system by subscribers for the system's 'secondary transmission
service" (as Identified in space E) during the accounting period. For a further explanation of hovv to compute this amount,
see page (v} of the General instructions.

Gross receipts from subscribers for secondary transmission service(s)
dunng the accounting period.. $ ...t

IMPORTANT: You must complete a statement in space P concerning gross receipts.

Gross Receipts

INSTRUCTIONS FOR COMPUTING THE COPYRIGHT ROYALTY FEE
To compute lhe myatty lee you owe:

~ Complete afthor block 1, biock 2 or block 3
~ Use block 1 it the amourrt ot g~oss receipts'in space K ts $98,600 or less
~ Uss block 2 ll ths amount ol "gpss receipts" ln space K is mom Ran $98 600 but less than or equal to $1 89 800
~ Use block 3 lf the amount oi 'gross receipts" ln specs K is more than $189,800 but less than $379,600

See page (vl) of the General instructions for more informsdon.

BLOCK 1: 'GROSS RECEIPTS OF $98,6DD OR LESS

INBTRUGTIDNSr As a cable system with 'gross receipts of $98.600 or lass, the royalty fee that you must pay for this six-month
accounyng period ls $37.00
Une 1, Royalty Fes for Accounfing Period.... „„„., „..„„...,... „... 37.

Copyright
Royalty Fee

Line 2. inlerast Charge. Enter the amount horn fns 4, space Q. page 8 0.00

Une 3, TOTAL ROYALTY FEE PAYABLE FOR ACCOUNTING PERIOD. Add lines 1 and 2, .

BLOCK 2: "GROSS RECEIPTS" OF $189S00 OR LESS (but more than $98„600)

1. Bass amount under statutory fonnuts .

2, Enter amount of 'gross recalp1s" from space K...
3„Subtract Ikre 2 from line 1

4. Enter the amount of gross recsiPts" frofn space K „

5. Enter the amount from fine 3,
6, Subtract line 5 from line 4

7. Multiply line 6 by .005 (enter figure hers) .

8. Interest Charge. Enter the amount from line 4, space Q, page 8,

9. TOTAL ROYAI.TY FEE PAYABLE FOR ACCOUNTING PERIOD. Add fines 7 and 8

BLOCK 8: 'GROSS RECEIPTS" OF MORE THAN $189,800 (but less than $379,600)

1. Enter Ae amount of "grces recaipls horn space K

2. Bssa amount under statutory formu)s.

3. Subtract fina 2 from fino 1 .

4. Muiply yna 3 by 01.

5. Royalty due on the first $1 89,800 ot gross receipts (under statutory formula)

6. Interest Charge. Enter the amount from fine 4, space 0, page 8 ..

$189,800

7.TOTALROYALTYFEEPAYABLEFORACCOUNTINGPERIOD.Addifnss4,5,snd6 ...,......k. $ ....,.. „....,....
IMpORTAI4Tr V/hen you file your Statement of Account on this form, SA1-2, you must also endose with lt the royalty tes you have
computsdinblcck 1, block 2, or block 3.above. Your remittance must bs in the fons ofanclectronicpaymsnt, certffredcheck, cashier's
check, or money order, payaBe to: Register of Ccpyngirfs Other forms of remitance, including personal or company checks wfif be('eturned. Do not send cash. We recommend electronic paymenfs.



COUNTING Ir ERIODl 2004l2

LEC1AL NAME OF OWNER OF CA8LE SYSTEM:

COMCAST OF VIRGINIA INC.

FoRM SR1-2. PAGE 7,

SYSTENI Il@

Chttnncfls

CHANNELS
INSTRUCTIONS: You must give: (1) the number of channels on which the cable system camed television broadcast
sta1ions Io its subscribers; and, (2) the cable system's total number of activated channels, during ths accounting petftxt.

1 Enter the total number of channels on which the cable
syslem carried television broadcast stations.

2. Enter the total number of activated
channets on which the cable system camed television broadcast stations
and nonbrosdcast se)vices...

INDIVIDUAL TO BE CONTACTED IF FURTHER INFORMATION IS NEEDED: (identify anindivkiual to whom
we can write or csII about this Statement of AccourtL)

COntact Comcast Cable Communications, ATN: Jainila Baldwin Telephone.2 I5 981. 8527...
tnrwe Cade)

Addr~ 3500 Market Street
- gnrrnber, street, Remisource Ape@mont cr suhr tirmbw)

Philadelphia, PA 19102
[Cty. Tawn, erato, ZIP Cado)

Cey)ifIcation

CERTIFICATION: (This Statement of Account'must be certified and signed in accordance with Copyright Office
Regulations, as explained in the General Instructions.)

~ I, the undersigned, hereby certify thsb (Check one, but only one, of the boxes.)

O(Owner other than corporation or partnership) I amtheownerofthecable system as Identffied in IIns1 of space
8; or

U (Agent of owner other then corporation or partnership) I am the duly authorized agent of ths ovmer of the
cable system as identified in line 1 ol space B, and that 1he owner is rtot a corporadlon or pannership; or

(officer or partner) I am an officer (if a corporation) ore partner (II s partnership) of the legal entity kfsntifisd as
owner of the cable system in rtne 1 of space B.

~ I have examined the Statement of Account and hereby dechre under penalty of law that ail statements of fact
contained herein are true, complete, and correct to the best cf my knowledge, infotmstion, and belief, and are made ln
good faith. [18 U.S.C.. Section 1001(1966))

Handwritten signature: (X) ............,, /pt4A.W ...Cc~.
. DONALD S. TYRIE

Title:

VICE PRESIDENT 8c CONTROLLER

rrjae ot otrrciet pcueon held yr corpomgcn or~)
Date: ..

PeVACY ACT AggtSORT STATEttsftr~ted by Prfrocy Act ot tgt+ Ipubtc Law caosng

uctartty tor~Tflla lntonnettolc
0 Two 'ly, uwc.1111

Furntohlng The Inlonnegan la:
0 Vatrntory

0 You mey be gabhr lar ctrg or crtrngrot
oorrotooo lat cognlght ttrtngomera ertth
respect to mrrancmtccton ol totmrhkn
ana raataattulanc rtyuwc. ggotcuMrtL
509-510)

But g tbe lrdorraalon to Not yurntcherh prlnclpol thea of relocated lntonrrtom
4 ltnroytmnococcorytoucuytocemeraot 0 Etc~end~at ~ pub.

I trier Statement al Accourc ln oro corn. )c record.~~~s ~m~
l

othro Rautlrte ueeo:
0 Publlchcpacttonondcupyhg
0 Prepantgonatpubgc indoors
0 preparation ol search repona upan

roctuoct

Noun
0 No cttew arhicarysauomerrt wll bo ghon

you In nneccSon nnh orh tettomora ct

0 Please retetn o espy ot thh atenroraand
rotor to t lf wo ccrmntertcate noh you
regrurrrng orts satomont ol Accoron



p
NOPtM SAt-2. PAGE 8 ACCOUNTING PERIOD: 25+2

'OMCASTOFV!RGINIA INC.
SYSTEM, Ioff Name

SPECIAL STATEMENT CONCERNII4G GROSS RECEIPTS EXCLUSION
The Sslellite Home ViewerAct of 1983 amendedTitle 17, section I 11(d){1)(A), of the CopyrightAct by adding the folio&vtng
sentence:

'ln determining the total numberpi subscribers and the gross amounts paidto the cable system forthe basic serves
oi providing secondary transmissions of primary broadcast transmitters, the system shall not Include subscribsrs
and amounts collected from subscribers receiving secondary transmissions for private home vtsvring pursuant to
section 11S.'or

more information on when to exclude these amounts, see the note on page (v) of the General instructions.

During the accounting period cAd the cable system exclude any amounts of gross receipts forsecondary transmissions
made by satsl6te carriers to satellite home "dish" ownersg

NO
YES. Enter the totalhere.....,,, .......,,. 3
and list the satellite carrisr(s) below.

WORKSHEET FOR COhllPUTNG INTEREST

You must complete this workshest for those royalty payments submitted as a result of a tate payment or underpayment.
For sn explanation of interest assessment, see page (vi) General Instructions.

Line 1. Enter the amount of iate paymeiri or underpayment

Line 2. tAultipty line 1 by the interest rate and enter the sum here..

Line 3. Muiply line 2 by the number of days Iats snd enter the sum hera,
J

Line 4, Multiply line 3 by .00274 and enter hers and in space L(page 6) Block 1,
line 2, or Sock 2, Itne 6, or Block 3, ifns 6

"Contact ths Licensing Division at 202-707-8150 forthe interest rate forths eccounttng period tnwhichfhe tate payment
or underpayment occurred.

-This is Ihe decimal equivalent of 1/366, which is the interest assessment for one day hts.

NQTF: If you are giing this worksheet covering a Stalsment ol Account already submitted tp the Copyright Office, please
list below the Ovmsr, Address, Rrst Community Served, and Accounting Period ss given in the original Sing.

Address

Rrst Community Sewed .

Accounting Period.



SX EXhibit 264 DI'F YOLI ARE Fti.ING FOR A PRIOR ACCDVN IINti I erttVIJr
CONTACT THE L)CFNS)NG DIV)S)ON FOR THE CORRECT FORQ.

'TATEMENT OF ACCOUNT
for Secondary Transmissions by
Cabie Systems (Short Form)

General instructions are at the
end of this form [pages (iHY))),

DATE RECEn/ED AMOUNT

FEB 2 2 505 ALLOCATION NUMBER

I'PS" %0

FOFI COPYRIGHT OFFICE USE ONLY SA't-2
Short Form

LICENSES DMSION
101 NIDEPENDENCE AVE SK
WASHlbMON, DC 205574lt00
{202) 7074150

3elivee8 kr Uk-455)
B:SO to51'ccounting

Period

ACCOUNTING PERIOD COVERED BYTHIS STATEMENT:
July 1 ~ December 31, 2004

INBTRucTIDNst
Your %le has been established under the Inkenstlon given below. If there are any changes, draw a Ins through the ncoorsc1

information and print or type the correct Informabon beside it.
Give the tuil legal norns ot the owner of lhe cable system. If the ovmer is a subsidiary of another oorporatkrn, ghre the htf corporate

title of the subsktiary, not that of the parent corporabon.
List any other name or names under which ths owner conducts the business of ths cable syshm,

LEGAL NAWIE OF 0%NER/LIAILING ADDRESS OF CABLE SYSTEM:

SOUTHNfEST CABLEV)5)ON, 1NC.

P.O. BOX 802068

DALLAS, TX 75380

023645 20042

lNsTRucTioNst ln gne T, give any business or trade names used to identify the business and operatkrn ot the system unless these
names already appear in space B. In line 2, give the mailing address of the system, if different from the address ghren ln space B.

IDENTIFlCATION OF CABLE SYSTEI/Ir

MAtLING ADDRESS OF CABLE SYSTEM:

.P.,Oa. SQX.4028.
2 INomaor, srrae, Rvrsl Roara, aponmam or so!la Nomaor}

.MONROE,.IA.7Q$ f.-4{)28.
{c}m Town, stara, Zlp coda)

INSTRUOTIONstListeachseparatecommunityservedbythecabtssystsm.A cornmunftyislhssamessa communltyurat'asdsftned
in Fcc rules: ... a separate and dist}nct community or municipal entity {Indudtng unincorporated cornmunttk}s within untnc rporated
areas and Including single, discrete unb}corporatad areas.') 47 C,F.FL $76,5{mm). The ffrst community that you tlsf wjtf serve as a
form of system identification hereafter known as the "First Community." Pter}se use it as rfre Rrsr co/trmunfty on rrff lrrfN/e
flilngs.
Notre EneY}esaxl properses such as hotels, apartments, condomintansor mobile home padcr shrrrrrd be reported lnpsrerthesas bshw the ideti%d

First
Community

wl$Nf/
GlLBERT

CITY OR TOWN STATE criY oR TowN

NOTICE; This form has been etectronicaliy photo-reproduced by GRALIN associates, inc.



I'ORM SAl-2. PAGE 2.

LEGAL NAME OF OWNER OF C&SLE S'rSTEM:

SOUTHWEST CAB LEVISION (NC.

AOOOVNTIttG PERIOD; 21O4Q

SYSTEM )D¹

SECONDARY TRANSMISSION SERVICE: SUBSCRIBERS AHD RATES
ln General: The information in space E should cover all categones of "secondary transmission service'f the cabkr

system: that is, the retransrnission of tetevision and radio broadcasts by your system to subscribers. Give information
about other services (including pay cable) in space F, not here. All the facts you stats must be those existing on the last
day of the accounting period (June 30 or December 31, as the case may be).

Number of Subscribers: Both blocks in space E cali for the number of subscribers to the cable system, broken down
by categories of secondary transmission service, In general, you can compute the number of "subscribers in each
category by counting the number of billings in that category (the number ot persons or organizations charged separately
tor the particular service at the rate Indicated—not the number of sets receiving service).

Rate: Give the standard rate charged for each category of service. Include both the amount of the charge and the
unff in which it is generally billed. (Example: "$8/mth") Summarize any standard rate variations vrithin a particular rate
calegory, but do not include discounts allowed for advance payment.

Block 1: ln lhe left-hand block in space E, the form lists the categories ol secondary transmission service that cable
systems most commonly provide io their subscribers. Give the number ol subscribers and rale for each listed category
that applies to your system. Note: yyhere an individual or organization is receiving service that falls urrder different
categories, that person or entity should be counted as a "subscriber" in each applicable category. Exarnpks: a residential
subscriber who pays extra for csb!e service to additional sets would be Included in the count under Service to the First
Set; and would be counted once again under "Service to Additional Set{a)."

Block 2: lf your cable system has rate categories for secondary transmission service that are different hem those
printed in block I, {for example, tiers of services which inciude one or more secondary transrnissions), fist them, together
with the number of subscribers and rates, in the right-hand block. A two orthree word description ofthe service Issufficient

Secondary
transrntsslon

Servlcer
Subscribers
and Rates

BLOCK 1 BLOCK 2

CATEGORY OF SERVICE
NO. OF

SUBSCRIBERS RATE CATEGORY OF SERVICE
NO. OF

SUBSCRiBERS RATE

Residential:
~ Service to First Set .

~ Service to Additional Set(s}
{

~ FM Radio (if separate rate)
Motet, Hotel.
Commercial.
Converter .

~ Residentiat
~ Non-Residential.

300 33,95

SERVICES OTHER THAN SECONDARY TRAHSMISSIOHS: RATES
ln General: space F calls for rate (not subscriber) information with respect to all your cable system's services that

were not covered in space E. That is, those services that are not offered in combination with anysecondary transmission
service for a single fee. There are two exceptions: you do not need to. give rats information concerning. (1) senrices
furnished at cost; and (2) services or facilities furnished to nonsubscrlbers. Rate informaffon should indude both the
amount of the charge and the unit in which it is usually billed. If any rates are charged on a variable per-program basis,
enter onfy the letters"PP" in the rate column.

Block 1: Give the standard rate charged by the cable system tor each of the applicable services bated.
Block 2: List any services thatyour cable system 1umished or offered during the accounting periodthatwere not listed

in block 1 and for which a separate charge was made or established. List these other services in Ihe form of a brief (two
or three word) description, and incfude the rate for each.

Services
Other Than
Secondary

Trans missions:
Rates

BLOCK 1 BLOCK 2

CATEGORY OF SEFMCE I RATE CATEGORY OF SERVICE RATE CATEGORY OF SERVICE

12.50
T.00
N/A

I N/A

N/A
N/A

Continufng Servr .es:
~ Pay Cable ................,.
~ Pay Cable—Add'I Channel.
~ Fire Protection......, ..
Burglar Protection...,.......,

fnstallatlon: Residential
~ First Set...,.....,.....,
~ Additional Set(s).............

FM Radio (if separate rate) .,
Converter................ &

Installation. Non-Residential
~ Motel, Hotel,.............
"Commercial,.........., ..
~ Pay Cable.......,........
- Pay Cable—Add'I Channel.

Fire Protection...,...,....
~ Burglar Protection ..

Other Services:
~ Reconnect,.....,....., ..
~ Disconnect................

Outlet Relocation,...,...,
Move Io New Address,.....

35,00
35,00

...NC .,
35.00
35,00



pP"

P ACCQUItTIItG PERIOD: 20042 'EGAL BAAAE OF OYSTER QF CABLE SYSTELB

SOUTHVfEST CABLEVISION, INC,

FORM SAt+. PAGE 3.

SYSTHA IDff

023645

Prlrnery
TFBnsmalers:

Television
I

INSTRUCTIONS:
General: in space G, identify every television station(including translator stations andlowpowertetavfsionstations)

carried by your cable system during the accounting period, except: {1) stations cerned only on a part-6me basis under
FCC rules and regulations in effect on June 24, T961 permittmg the carriage of certain netwodc prograrrts (sec6ons
76 59(d)(2) and (4), 76 61(e)(2) and (4) or 76 63 (referring to 76 61(e}(2) and(4))J; and (2) certain staffons canied on a
substitute programbasis, as explained in the next paragraph.

Substlhrte Basis Stations: V/ith respect to any distant stations camedbyyovr cable systemon a substitute program

I

basis under specitic FCC rules, reguhtions, or authorizations:
~ Do not tist the station here in space G—but do list it in space I (the Special Statement Program I og)—if the stabon

~
was carried only on a substitute basis.

~ List the station here, and also in space I, if the station was carried both on a svbstituie basis and also on some other
I basis. For luther information concerning substitute basis stations, see a e v of the General instructions.
I Column 1: List each station's call sign.g)~o't~'repb~~io

Column 2: Give the number of the channel on which the stabon's broadcasts are ca tts own community. This

~

may be different from the channel on which your cable system carried the station.
column 3: Indicate in each case whetherthestationis a networkstation, anindependentstadon, ora noncommercial

I educations! station, by entering the letter 'N" (for network), "t" (for independent) or 'F: (for noncommercial educa6onal).
For the meaning ot these terms, see page (iv) of the General Instructions.

t

Column 4: Give the location of each station. For U S. stations,!ist the community to which the stagon is licensed by
, the FCC. For Mexican or Canadian stations, if any, give the name of the community with which the sta6on is Iden6fled.
I

t. CALL
SIGN

2. O'CAST
CHANNEL
NUMBER

3. TYPE
OF
STATION

4. LOCATION OF STATION

KLTM

KNOE

'I3

COLUMBIA, LA

Vf. MONROE, LA

MONROE,LA

MONROE,LA

MONROE,LA



ACCOINTNIG PER!00: 2SSEI2

SYSTEM (ON

023845

~. FORM SA1-P PAGE 4.
I

lEGAL NAME OF OWNEA OF CABLE GYSisik

SOUTHWEST CABLEYlSIOM, INC.

PRIIIARY TRAHSMITTERSt RADIO
ln General: List every radio station carried on a separate and discrete basis and list those FM stations cerned on an

a~band basis whose signals were "generally receivable" by your cable system during the accounting period.

Special Instructions Concerning Ail-Band FM Carrfage: Under Copyright Office Regulations, an FM signal is
"generally receivable it: (1) it fs carried by the system whenever it is received at the system's headend, and (2) It can
be expected, on the basis of monitoring, to be received at the hesdend, with the systein's FM antenna, dudng certain
stated intervals. For detailed information about the the Copyright Office Regulations on this point, see page (iv) of the
General Instructions.

Column 1: IdeNIfy the cai sign of each station carried.
Column 2: State whether the elation is AM or FM.
Column 3i If the radio station's sional was electronically processed by the cable system as a separate and discrete

signal, Indicate this by placing a check mark in the 'S/D'olumn.
column 4: Give the station's location (the community to which the station is licensed by the FCCor, fn the case of

Mexican or Canadian stations, if any, the comrnunily with which the station is identTiied).

1

CALL SIGN AM or FM
~

S/D
~

LOCATION OF STATION CALI. SIGN
I

AM or FM S/0 LOCATION OF STATION

Primsry
Trsnsinhtsrs".

ttacme

L-
4 ~ ~



fg .

fg
ACCOUNTING PERl00: 200412

s

LEGAL NAME OF OWNER OF CASLE SYSTEM:

SOUTHV/EST CABLEVISIQN INC.
SYSTEM K4

Substitute
Carriage:
Special

Ststernenl end
Progranl Log

GENERAL:
In space I, identify every nonnetwork television program, broadcast by a distant station, that your cable system

carried on a substitute basis during the accounting period, under specific present and former FCC rules, regulations,
or authorization. For afurther explanation of the programming that must beindudedin this log., see page(v) of theGenerat
Instructions.

I
1. SPECIAL STATEMENT CQNCERNIHG SUBSTfTUTE CARRfAGE:

During the accounting period, did your cable system carry, on a substitute basis, any nonnetworkfeievision proparn
broadcast by a distant station? Cl Yes i5 Ho

! Note: ii your answer is "No", leave the real of this page blank. If your answer is Yes', you must complete the program
I Iog in block 2.

, 2. LOG OF SUBSTITUTE PROGRAMS:

I

In General: List each substitute program on a separate line. Use abbreviations wherever possible, if their meaning
. is clear. If you need more space, please attach additional pages.

Column 1: Give the Title of every nonnetwork television program ("substitute program") that, during the accounting
period, was broadcast by a distant station and that your cable system substituted for the programming of another station
under certain Fcc rules, regulations, or authorizations. see page (v) of the General Instruc6ons for further fnformatfoiL
Do not use generaI categories like "movies" or "basketball List specTiic program titles, for example, "11ove Lucy" oi'NBA
Basketball; 76ers vs. Bulls'.

Column 2: ll the program was broadcast live, enter "Yes". Otherwise enter "No'.
Column 3r Give the caH sign of the station broadcasting the substitute program.
Column 4: Give the broadcasl station's location (the commurlity to which the station fs 9censed by the FCC or, in

the case of Mexican or Canadian stations, if any, the community viith which lhe station is identiTied).
Column 6: Give the month and day when your system carried the substitute program. Use numerals, with the month

first, Example: for May 7 give 5/7".
Co lumn 6; State the times when the substitute program was carried byyour cable system. List the times accurately

to the nearest five minutes. Example.' program carried by a system from 6:01;15 p.m, to Sr28:30 p.m. shoukf be stated
as "6:00—6:30 p.rn."

Column 7: Enter the letter "R" if the listed program was substituted for programming that your system was requlrecf
to delete under FCC rules and regulations in effect during the accounting period; or enterthe letter "P" ifthe listed program

!

was sutxstituted for programming that your system was permitted to delete under FCC rules and regulations in effect on
October 19, 1976.

SUBSTITUTE PROGRAM WHEN SUBSTITUTE
CARRtAGE OCCURRED

l. TTTLE OF PROS RAi4 2, LIVET
Yes or No

3. STATlON'S
CAU. SlGN 4. STATlON'S LOCATiON

5. MONTH
ANO OAY

S. TIMES
FROM — TO



FORM SA1-2. PAGE 6.

LEOJd. IINvK OF OwIIER OF CABIN svsrslk

SOUTHWEST CABLEV(S)ON INC

ACCOUNTINS PERIOD; 2804f2

SYSTFM (DC

ce determines the form you file and the amount you pay. Enter the t
abte system by subscribers for ths system's "secondary transmiss
unting perlocL Far a further explanation of how to compute this amen

dary transmission service(s)
59 $ 76 79S r 4

PvnCce\ d 'IFaes ~)

GROSS RECEiPTS .

instructions: The tigure you give in this spa otal
of aff amounts ( gross receipts") paid la your c fon
service" (as identified in space E) during the acca t,
see page (v) of the General Instructions.

~ Gross receipts from subscribers for seccn
during the accounting period,.

)MPORTANTI You must complete a statemenf in space P concern~ng gross receipts.

INSTRUCT)ONS FOR CO@PUT)NG THE COPYRfGHT ROYALTY FEE
To compute the royalty lee you owe:

~ Complete either block 1, block 2 or block 3
~ Uss block 1 If the amount of gross receipts in specs K is $98,600 or less
~ Use block 2 if ihs amount of gross receipts in space K is mors than 59S600 but less than or equal Io $189800
~ Use block 3 Il the amount of "gross receipts h space K is more Ihsn $189,800 but Isssihan $379,600

Sse psgs (vi) of the General instruc9ons for more Information.

BLOCK 1: 'GROSS RECEIPT5'F $98,600 OR LESS

INSTRUCTIONS: As s cable eysisrn with 'gross receipts'f $98,600 or less, the royalty fee that you must psy for this sfx-month
accounting period Is $37.00
Une 1. Royalty Fse tor Accoun6ng Period 37.00

Copyright
Royalty Fse

t.ine 2. Interest Charge, Enter Ihe amount trom line 4. space Q, page 8

Line 3. TOTAL. ROYAI.TY FEE PAYABLE FOR ACCOUNTING PERIOD. Add lines 1 and 2...,....,, 37.00

BLOCK 2: "GROSS RECEIPTS'F $169,800 OR LESS (but mors Ihsn $98„600)

1, Base amount under statutory formula

2, Enter amount ot gross receipts fram space K ..

3. Subtract line 2 from line 1

4, Enter the amount ot 'gross receipts" Irorn space K .

5, Enter Ihe Smaunt trari1 Iins 3

6, subtract line 5 irorn line 4 .

7. Muf6ply Sne 6 by .DOS (enter figure here)

8, interest charge. Enter sie amount born line 4, space 0, page 8

9. TOTAL ROYALTY FEE PAYABLE FOR ACCOUNTING PERIOD. Add ynes 7 snd 8

BLOCK 3i "GROSS RECEIPTS OF MORE THAN $189,800 (bui less then $379,600)

1, Enter the amount of 'gross receipts'rom specs K ...

2. Bass amount under statutory tormula,

3. Subtract lkis 2 from line 1 .

4. MuISpty line 3 by 01 .,
f 5, Royalty dus an the first $189,800 c I gross receipts (under statutory formula),
I
1

6. Interest Charge. Enter the amount from line 4, space Q, page 8 ..........

S189,8DO

7. TOTAL ROYALTY FEE PAYABLE FOR ACCOUNT!NG PERIOD. Add lines 4, 5, snd 6 ..

IMPORTANT; INhen you fi!e your Statement ci Account on this form, SA1-2, you must also endose with ft Ihe royalty fss you have
computed inblock1, b!ock 2, or block3. above. Your remittance must be in the formofanelectronicpayment, certifiedcheck. cashier's
CheCk, Or mcney order, Payable ta: RegiSter Of COPyngnfS. Other iannS Ol remitr uICe, inCluding PerSOnai Or CsmPeny ChSCkS Will be
returned Do not send cash. Vts recommend sfectrcnic paymsnis.



gr
ryder

I,.'ACCOUNTIIIG PEAIOD: 2004/2

g lEGAL NAME OF OWNER OF CABLE SYSTEM:

SOUTHWEST CABLEVISIOM, INC.

PQRLil SA1-2. PAGE T,

SYSTEM IDN

Channels

CHAt4NELS
INSTRUCTIONS: You must give: (1 } tha number of channels on which the cable system canied television broadcast
stations to its subscribers; and, (2) the cable system's total number of activated channels, during the accounting period,

1. Enter the totai number of channels on which the cable
system carried television broadcast stations

2. Enter the total number of activated
channels on which the cable system carried television broadcast stations
and nonbroadcast services. 31

! INDIVIDUAL TO BE CONTACTED IF FURTHER INFOFIMATION IS NEEDED: 0dentify an individual to whom
N we can write or call about this Statement of Account.)

Contact DOUGLAS K BRIDGES

Address P,O. BOX 802068

DALLAS, TX 75380

.,Telephone 972»233-9616
fnrsa Cods)

iNumber. Street Rurat ROON, AParunonl ar SIdttl Number)

fctty, Tawn, Slats; ZIP Cocci

Ctttftftcqtion

CERTIFICATION: (This Statement of Account fnust be certitied and signed in accordance with Copyftght Office
Regulations, as explained in lhe General instructions,)

e I, the undersigned, hereby certify that (Checkone, but only one, of the boxes.)

t I(OTfvner other than corporation or partnership) I am the owner of the cable system as identTiiediniine1 of space
B; or

w (Agent of owner other than corporation or partnership) I am the duly authorized agent of the owner of the
cable system as identified in line 1 of space B, and that the owner is not a corporation or partnership; or

(Officer or partner) I am an officer (ff a corporation) or a partner (if a partnership) of the legal entity identified as

!

owner of the cable system in tine 1 of space B.

I have examined the Statement'of Account and hereby declare under penalty of law that all sfalernents of fact
contained herein are true, complete, and correct to the best ot my knowledge, information, and bebef, and are made in

, good faith. (18 U.S.C., Section 1001(1986))

Handwdtten signature: (X)
/

, DOUGLAS K BRIDGES

Titfe:
fTitle af atriciot passion hard in corparadan ar pantnershYII

. PRESIDENT

Date:

Authority tor Requesting This Irdormsdonr
0 Tele ty, uS.C. fjl ll

Furnfstdng This Information tsl
0 Vatunmry

o you may bs sable for civit cr crurunal
oerlcelst Itu capyflgta slfrrrlgerncrd vrcn
rea pen iO retrantn.icaen Ol teleyoirn
SeC IaCiO StalerS (17 VSC, rtru502-5OS
509- ldi

But If ate lntarrnstfon le Not Furnuthedl princlpet Uses af Requested inlarmmian:
0 h may as necessary to daley ptscement of 0 ittslwthment endnanlunenCa cf a aub.

fhfs Stsurment of Accoust in tnc corn tc Ioccrtt.
pleiad tecord ol Ststemems al Accaum

PRTYAcY AcT AovtsoRY 5TATEMENT~qut ed by Privacy An of T gyc ',Futufc Lsw 5557PI

0 Esamnsocn of tha asuutera af Accoula
er camptence wch legal requiranott

Other Raatlna Vocal
a pubyfc instenicn and copying
o fheparason al ptmtic tndsses
D Preparation oi search reports upon

request

o No nnar tuufscuy tstsmoovd wct be Ttfvart
yau in~ wfm this rstccnam at

0 pfeaserstsfn a copyatdes stenrera and
Instr 'to il It wa tannntnbste scn yau
egaldfnp lais Statsmem of Accaum



P.,'OAM
GA1-2. PAGE 8.

tseAL NAME OF OWNER OF CAStE svsrEAt:

SDUTHIII(FST CABLZVISfaN WC.

ACCOUNTING PSUOD; 2tttt4/2

SYSTEM 1Ã

SPECIAL STATEMENT CONCERNING GROSS RECEIPTS EXCLUSION
The Satellite Home Viewer Act of 1988 amendedTitle 17, section111(d)(1)(A), of the CopyrightAct byadding the following
sentence:

"ln determining the total number of subscribers and the gross amounts paid to the cable system for the basic seNfce
of providing secondary transmissions ol primary broadcast transmitters, the system shall not indude subscribers
and amounts cogected from subscribers receiving secondary transmissions for private home viewing pursuant to
section 119.'

For more information on when to exclude these amounts, see the note on page (v) of the General instruc6ons.

During the accounting period did the cabie system exclude any amounts ol gross receipts for secondary transmissions
made by satelkte carriers to satellite home "dish" owners?

8
NO
YES. Enter the total here. 6
and list the satellite carrier(s) below.

MaiSng Attdrasc

WORKSHEET FOR COMPUTING iNTEREST

You must complete this worksheet for those royaity payments submitted as e result of a late payment or underpayment.
For an explanation of interest assessment, see page (vi) General Instructions.

Line 1. Enter the amount of late payment or underpayment

Line 2. Multiply line 1 by the interest rats'nd enter the sum here...

Line 3, Multiply line 2 by the number of days late and enter the sum here ..

Line 4, Multiply line 3 by .00274" and enter here and in space L (page 6) Block 1,
line 2, or Block 2, line 8, or Block 3, line 6 $

(interest charge)

Contactthe Licensing Division at 202-707-81 50 for the interest rate for the accounting period in which the late paym:tt
or underpayment occurred.

-This is the decimal equivatent of 1/365, which is the interest assessment lor one day late.

NOTF'f you are filing this worksheet covering a Statement of Account already submitted to the Copyright Office, please
list below the Owner, Address, First Community Served, and Accounting Period as given in the originai ting.

Owner
Address

First Community Served,
Accounting Period...



SX Exhibit Z65 DP

AGRb'.EMEN'f

Tins Agrcetncnt is tna4: r&nd entered into &his day vf 2005, by undhereccn3oi&it Sports
C)aunants. Program Suppliers; Broadcaster Claimants Group; the A&acr&can Sociery uf Composers, Au&l&vrs 4nri

Puhi&sl&crs. Brvudcast Music. 1nc,, ar6 SESAC, inc, (here& natrcr 'usir; Cia&tnunts"3'. Public Television Claimants r

arid Dcvinional Claimants. (hereinafter 'hase 1Pariics") and the Library ofCongress, Cvpyri )&t Vffi«c, Wash&ngton,

D.C. (herc&nut&vr "Copyr& ht Office").

O'HEREAS. under the provisivns oi l'S U.S.C. 801(b3(33(a), thc Copyr&gt» Royalty Board (l&ere&naf&cr

-D«rd-) ha. d»crctiun tv D»tribute fui&ds nvt u& controversy. arid

'rvHbREAS, rcpmscntanvcs vt'Plrasc I parties idcntit&ed above, tmve petitioned the Board for a distr&bur)on
ot 50% of the 2001 20&L&. and 2003 satvlli&e royalty fees uuncntly oa deposit wirh the U,S. Treasury, &nues&cd in
i»tcresr-bear&n" funds t'or htcr distribution hy tbc Board; and

WHEREAS, the Board has ordered a partial d&strrb»tivn of 50% ot the 2001,2002. and 2003 sac(1&tc royalty
&ccrc crrm-.&rrty bcr&& t&ctrL PRQV1QED THAT each of tl&c Phase I Parties sign an i&greeit&ent prepared by the Cvpyright
Oft&ca a&ann &hat any overpayment thar results froin the disiiibunon of thc 2001, 2002, and 2003 sateUit» royalty rees
Shall bc repaid &O ihe COpynghr Ofrive With in&erCS& a COrdin &V ihC Wr&vunt that WOuld haVC auerued it the prinCi Pal
har) reriiaincd in the t'und.

NO&)v'HEREFORE, in coasidcraiivn of thc above, the Phas« I Par&ics agree as to&iowa&

(I) Vn oratterQctobc& 6, 2005. t)&e Copyright, Oft&cc wilt distrih&&tc 50% of the 2001, 2002, and 2003 satellite
royalty runds iv the Phase IP&&rries pursuant io &bc Scptenrbcr 13, 2005. Order vf the Board Do'Let Ho. 2005-2& CRB
SD 2001-2003.

(2& I» ibc «ven&. that the cvst of any Phase I or Pbr&se ll d&str&bu&ion proceed&ng for ihe detertnination of the
distribution ot'thc 2001, 2002, and 2003 satellite royalty fees including any award to a Phase l or Phr&se II c)a&r&&ant

dc by competent r&uthvt&ty, cxcccds the amvunt of thc 2001, 2002. and 2003 satellite royalry fees withheld &n

accordance wi&h rhc Board*s Order, thc Phase I Partic aLrruc to ren&jr, and agree to and will b&nd, if necessary, any
succcssorNs) )n»ncrest or d&str&butcc(s) to rein&t, tv tbc Copyr&ght Office within thirty (303 days of the daie upvi&
nv&huf&e~uon from the Cvpyr&ght O&T&ce thar insutjicunt funds exist tq ma)c a dc&cr&t&it&ed award tv» Phase I or Phase
il ctar&nrnt, the r&&noun t tv bc spec&f&ed by the Copyr&ght Ot'tice. hni nor to exceed thc amount specified &n paragraph
(l ).

(3) The unde@.ir&ned hereby ccrtit&es that hc&sl&c is thc duly r&uthorized icprcseinan ve oragent for vnc or more
Phase 1 Pr&rties, and ha the express author&ty ro cuter th&s agrcc&no~ on ihe party's vr parties'ehalf. Fc&urjties for
fraud and fa'lsc sra&e&ncnts are av&r&labte under 18 U.S.C. &)1001 et.acti.

Hr&r»)written si nature.

Typed oz printed naince



Nutne of "Phase l Parties"
Group

Name ut firm:

Address:

Haodwrnten ii~~ture:

Typed or panted notte:

Title:

Nome of "t hase j Peru'"
C:vup

Ngtne of lsnu.



Hatt&fwrt tt&n ~igttatufe-

Typed or prtnted name

Title.

Aetna ot "Phase l P~tties-
GToup

Ntmeof firm:

At.ldll'ass:

Date:

Hand~ntten signat~re-.

Typic or panted name.

Titl~

Ngtna-. of "Pic l Parties"
Group

Nunc vl'trrtt:

Addre».

Date



Hander~rten rignuturet

Typed or priutcd liame.

Tttic:

Nutoe uf "Phase i Parttn"
Group Broadcast Mesio, Inc.

Name of turn:

Addtcss

i)ale

Haod~ritteu signature:

7ypc4 vrprior name.

Tide=

Name of "Pttase l Patties"
Croup A.tuericao Society ofCarttgomrs,

Authors 4Publish'ame

of tintt:

Date:



Hantl~ritRtt stgnaturet

Typcd or printed rurnc.

Title:

Name of "Phase 1 Pattie&"
Ciroup

NaAle Ol linn:

Address

Date;

Handwritten st nature:

Typed or pnntcal usmc:

Title:

Nolle of "ense i f attics'rugp

Nattte of Attn:



(4) l. nettly that l @tt a "Library Ot'f&cer" who ha authority to enter into this Avreentent on be&wih of the
l.ibr~ry ot Cot&gpss

Oats Library 01iaer Signauu~

Library Choicer blame

The signed Agrcetnent m+z be returned to th - below address by Septettther 29. 25K

%land deliver to: Library of Congress
Jam~ Madison Memorial Bldg.
CopyrtglM IJceltslng 91vlstott
Room Lh4&58
lOl Independence Ave., S.4.
Washington, O.C. 205574400
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LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 261

[Docket No. 2000-9 CARP DTRA 1 &2]

Determination of Reasonable Rates
and Terms for the Digital Performance
of Sound Recordings and Ephemeral
Recordings

AGENCY: Copyright Office, Library of
Congress,
ACTION: Final rule and order.

SUMMARY: The Librarian of Congress,
upon recommendation of the Register of
Copyrights, is announcing the
determination of the reasonable rates
and terms for two compulsory licenses,
permitting certain digital performances
of sound recordings and the making of
ephemeral recordings,
EFFECTIVE DATE: july 8, 2002,
ADDRESSES: The full text of the public
version of the Copyright Arbitration
Royalty Panel's report to the Librarian of
Congress is available for inspection and
copying during normal working hours
in the Office of the General Counsel,
James Madison Memorial Building,
Room LM-403, First and Independence
Avenue, SE., Washington, DC 20540.
The report is also posted on the
Copyright Office website at http://
www.copyright.gov/carp/
webcasting rates.html,
FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Tanya Sandros, Senior Attorney,
Copyright Arbitration Royalty Panel
(CARP), P.O. Box 70977, Southwest
Station, Washington, DC 20024.
Telephone (202) 707—8380. Telefax:
(202) 707-8366.
SUPPLEMENTARY INFORMATION:

Table of Contents
I, Background
II. The CARP Proceeding to Set Reasonable

Rates and Terms
A. The Parties
B. The position of the parties at the

commencement of the proceeding
1. Rates proposed by Copyright Owners
2, Rates proposed by Services
C. The Panel's determination of reasonable

rates and a minimum fee
III. The Librarian's Scope of Review of the

Panel's Report
IV. The CARP Report: Review and

Recommendation of the Register of
Copyrights

A. Establishing Appropriate Rates
1. The "Willing Buyer/Willing Seller

Standard"
2. Hypothetical Marketplace/Actual

Marketplace

3. Benchmarks for setting market rates:
voluntary agreements vs. musical works
fees

a. Fees paid for use of musical works
b. Voluntary agreements
4. Alternative methodology: Percentage-of-

revenue
5. The Yahoo! rates—evidence of a unitary

marketplace value
6, Are rates based on the Yahoo! agreement

indicative of marketplace rates?
7. Should a different rate be established for

commercial broadcasters streaming their
own AM/FM programming?

8. Methodology for calculating the
statutory rates for the webcasting license

a. Calculation of the unitary rate
b. The 150-mile exemption
9. Rates for other webcasting services and

programming
a. Business to business webcasting services
b. Listener-influenced services
c. Other types of transmissions
10. Rates for transmissions made by non-

CPB, noncommercial stations
11. Consideration of request for diminished

rates and long song surcharge
12. Methodology for estimating the number

of performances
13. Discount for Promotion and Security
14. Ephemeral recordings for services

operating under the section 114 license
15. Minimum fees
16. Ephemeral recordings for business

establishment services ("BES")
a. Rates for use of the statutory license
b. Minimum fee
17, Effective period for proposed rates
B. Terms
1. Disputed terms
a. Definitions
b. Designated Agent fer Unaffiliated

Copyright Owners
c. Gross proceeds
2, Terms Not Disputed by the Parties
a. Limitation of Liability
b. Deductions from Royalties for

Designated Agent's Costs
c. Ephemeral Recording
d. Definition of "Listener"
e. Timing of Payment by Receiving Agent

to Designated Agent
f. Allocation of Royalties among

Designated Agents and Among Copyright
Owners and Performers

g. Choice of Designated Agent by
Performers

h. Performer's Right to Audit
i. Effective date

V. Conclusion
VI. The Order of the Librarian of Congress

I. Background
In 1995, Congress enacted the Digital

Performance Right in Sound Recordings
Act ("DPRA"), Public Law 104—39,
which created an exclusive right for
copyright owners of sound recordings,
subject to certain limitations, to perform
publicly their sound recordings by
means of certain digital audio
transmissions. Among the limitations on
the performance right was the creation
of a new compulsory license for
nonexempt, noninteractive, digital

subscription transmissions. 17 U.S,C.
114(fl.

The scope of this license was
expanded in 1998 upon passage of the
Digital Millennium Copyright Act of
1998 ("DMCA" or "Act"), Public Law
105—304, in order to allow a nonexempt
eligible nonsubscription transmission'the"webcasting license" ) and a
nonexempt transmission by a
preexisting satellite digital audio radio
service to perform publicly a sound
recording in accordance with the terms
and rates of the statutory license. 17
U.S.C. 114(a), In addition to expanding
the section 114 license, the DMCA also
created a new statutory license for the
making of an "ephemeral recording" of
a sound recording by certain
transmitting organizations (the
"ephemeral recording license"). 17
U.S.C. 112(e). The new statutory license
allows entities that transmit
performances of sound recordings to
business establishments, pursuant to the
limitations set forth in section
114(d)(1)(C)(iv), to make an ephemeral
recording of a sound recording for
purposes of a later transmission. The
new license also provides a means by
which a transmitting entity with a
statutory license under section 114(fl
can make more than the one
phonorecord permitted under the
exemption set forth in section 112(a). 7
U.S.C. 112(e).

The statutory scheme for establishing
reasonable terms and rates is the same
for both of the new licenses. The terms
and rates for the two new statutory
licenses may be determined by
voluntary agreement among the affected
parties, or if necessary, through
compulsory arbitration conducted
pursuant to Chapter 8 of the Copyright
Act.

In this case, interested parties were
unable to negotiate an industry-wide
agreement. Therefore, a Copyright
Arbitration Royalty Panel ("CARP") was
convened to consider proposals from
interested parties and, based upon the
written record created during this
process, to recommend rates and terms
for both the webcasting license and the
ephemeral recording license.

'n "eligible nonsubscriptien transmission" is a
noninteractive, digital audio transmission which, as
the name implies, does not require a subscription
for receiving the transmission. The transmission
must also be made apart of a service that provides
audio programming consisting in a whole or ia part
of performances of sound recordings; the purpose
of which is to provide audio or entertainment
programming, but not to sell, advertise, or promote
particular goods or services.
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li. The CARP Proceeding to Set
Reasonable Rates and Terms

These proceedings began on
November 27, 1998, when the Copyright
Office announced a six-month voluntary
negotiation period to set rates and terms
for the webcasting license and the
ephemeral recording license for the first
license period covering October 28,
1998—December 31, 2000, 63 FR 6555
(November 27, 1998). During this
period, the parties negotiated a number
of private agreements in the
marketplace, but no industry-wide
agreement was reached, Consequently,
in accordance with the procedural
requirements, the Recording Industry
Association of America, Inc. ("RIAA")
petitioned the Copyright Office on July
23, 1999, to commence a CARP
proceeding to set the rates and terms for
these licenses, The Office responded by
setting a schedule for the CARP
proceeding. See 64 FR 52107 (Sept. 27,
1999).

However, the schedule proved
unworkable for the patties. RIAA filed
a motion with the Copyright Office on
November 23, 1999, requesting a
postponement of the date for filing
direct cases. It argued that the Office
should provide more time for the parties
to prepare their cases in light of the
complexity of the issues and the record
number of new participants. The Office
granted this request and held a meeting
to clarify the procedural aspects of the
proceeding, especially for the new
participants, and to discuss a new
schedule for the arbitration phase of the
process. Order in Docket No. 99—6
CARP DTRA (dated December 22, 1999).
In the meantime, the Office commenced
the six-month negotiation period for the
second license period, covering January
1, 200'I—December 31, 2002. 66 FR 2194
(January 13, 2000). Ultimately, the
Copyright Office consolidated these two
proceedings into a single proceeding in
which one CARP would set rates and
terms for the two license periods for
both the webcasting license and the
ephemeral recording license. See Order
in Docket Nos. 99—6 CARP DTRA and
2000—3 CARP DTRA 2 (December 4,
2000). The 180-day period for the
consolidated proceeding began on July
30, 2001, and on February 20, 2002, the
panel submitted its report (the "CARP
Report" or "Report"), in which it
proposed rates and terms to the
Copyright Office. It is the decision of
this Panel that is the basis for the
Librarian's decision today.z

z Section 802 (e) of the Copyright Act requires the
CARP to report its determination concerning the
royalty fee to the Librarian of Congress 180 days
after the initiation of a proceeding. In this particular

A. The Parties

The parties 3 to this proceeding are: (i)
The Webcasters,'amely, BET.corn,
Comedy Central, Echo Networks, Inc.,
Listen.corn, Live365,corn, MTVi Group,
LLC, Myplay, Inc., NetRadio
Corporation, Radio Active Media
Partners, Inc.; RadioWave.corn, Inc.,
Spinner Networks Inc. and XACT Radio
Network LLC; (ii) the FCC-licensed
radio Broadcasters,s namely,
Susquehanna Radio Corporation, Clear
Channel Communications Inc.,
Entercom Communications Corporation,
Infinity Broadcasting Corporation, and
National Religious Broadcasters Music
License Committee (collectively "the
Broadcasters"); (iii) the Business
Establishment Services,e namely, DMXI
AEI Music Inc. (also referred to as
"Background Music Services"); (iv)
American Federation of Television and
Radio Artists ("AFTRA")I 2 (v)
American Federation of Musicians of
the United States and Canada

instance. the Panel submitted its report
approximately three weeks later than anticipated
under this provision due to a suspension of the
proceedings during the period November 9, 2001.
through December 2, 2001. The Copyright Office
granted the suspension at the parties'equest in
order to allow them to engage in further settlement
discussions. At the same time, the Office granted
the Panel an additional period of time,
commensurate with the suspension period, for
hearing evidence and preparing its report. See
Order, Docket No. 2000—9 CARP DTRA 18 2
(November 9, 2001). Additional details concerning
the earlier procedural aspects of this proceeding are
set forth in the CARP Report at pp. 10-18.

s At the outset of the proceeding, Webcaster
parties also included Coollink Broadcast Network,
Everstream, Inc., Incanta, Inc., Launch Media, Inc.,
MusicMatch, Inc., Univision Online, and Westwind
Media.corn, Inc., which have since withdrawn or
been dismissed from the proceeding. Late in the
proceeding, National Public Radio ("NPR") reached
a private settlement with RIAA and withdrew prior
to the conclusion of the 180-day hearing period.
Because RIAA, AFTRA, AFM, and AFIM propose
the same rates and take similar positions on most
issues, they are sometimes referred to collectively
as "RIAA" or "Copyright Owners and Performers"
for convenience. Similarly, Webcasters,
Broadcasters, and the Business Establishment
Services are sometimes referred to collectively as
"the Services."

4 The Webcasters are Internet services that each
employ a technology known as "streaming," but
comprise a range of different business models and
music programming.

s The Broadcasters are commercial AM or FM
radio stations that are licensed by the Federal
Communications Commission ("FCC").

e The Business Establishment Services, DMX/AEI
Music, deliver sound recordings to business
establishments for the enjoyment of the
establishments'ustomers. See Knittel W.D.T. 4.
DMX/AEI Music is the successor company resulting
from a merger between AEI Music Network, Inc.
("AEI") and DMX Music, Inc. ("DMX").

r AFTRA, the American Federation of Television
and Radio Artists, is a national labor organization
representing performers and newspersons. See Tr.
2830 (Himelfarb).

("AFM");8 (vi) Association For
Independent Music ("AFIM");9 and
(vii) Recording Industry Association of
America, Inc. ("RIAA").'0 Music
Choice, a Business Establishment
Service, was initially a party to this
proceeding, but on March 26, 2001, it
filed a motion to withdraw from the
proceeding. Its motion was unopposed
and, on May 9, Z001, its motion to
withdraw was granted.

B. The Position of the Parties at the
Commencement of the Proceeding

1. Rates Proposed by Copyright Owners
RIAA proposed rates derived from an

analysis of 26 voluntarily negotiated
agreements between itself and
individual webcasters. RIAA claims that
these agreements "involve the same
buyer, the same seller, the same right,
the same copyrighted works, the same
time period and the same medium as
those in the marketplace that the CARP
must replicate." CARP Report at 26,
citing RIAA PFFCL '1 (Introduction at
8). Based upon these agreements, RIAA
proposed the following rates for DMCA
compliant webcasting services:

(i) For basic "business to consumer"
(B2C) webcasting services:

0.4c for each transmission of a sound
recording to a single listener, or 15% of
the service's gross revenues.

(ii) For "business to business" (BZB)
webcasting services, where
transmissions are made as part of a
service that is syndicated to third-party
websites:

0.5c for each transmission of a sound
recording to a single listener

(iii) For "listener-influenced"
webcasting services:

0,6c for each transmission of a sound
recording to a single listener

(iv) Minimum fee (subject to certain
qualifications); $5,000 per webcasting
service

'FM, the American Federation ofMusicians, is
a labor organizafion representing professional
musicians. See Bradley W.D.T, 1.

eAFIM, the Association For Independent Music,
is a trade association representing independent
record companies, wholesalers, distributors and
retailers. See Tr. 2830 (Himelfarb)

» RIAA is a trade association representing record
companies, including the five "majors" and
numerous "independent" labels.

» Hereinafier, references to proposed findings of
fact and conclusions of law shall be cited as
"OFFCK" preceded by the name of the party that
submitted the filing followed by the paragraph
number, References to written direct testimony
shall be cited as "W.D.T." preceded by the last
name of the witness and followed by a page
number. References 9to written rebuttal testimony
shall be cited as "W.R.T." preceded by the last
name of the witness and followed by a page
number. References to the transcript shall be cited
asd "TR." followed by the page number and the last
name of the witness.
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(v) Ephemeral license fee:
10 k of each service's performance

royalty fee payable under (i), (ii), or (iii).
For the section 112 license applicable

to the business establishment services,
the copyright owners proposed a rate set
at 10 /0 of gross revenues with a
minimum fee of $50,000 a year.

2. Rates Proposed by Services

Webcasters proposed per-performance
and per-hour sound recording
performance fees, based upon an
economic model, that considered the
aggregate fees paid to the three
performance rights organizations
(ASCAP, BMI, and SESAC) that license
the public performances of musical
works for radio programs that are
broadcast over-the-air by FCC-licensed
broadcasters, by 872 radio stations
during 2000. From this model, the
webcasters derived a per-song and a per-
listener hour base rate of 0.02'er song
and 0.34 per hour, respectively. These
figures were then adjusted to account
for a number of factors, including the
promotional value gained by the record
companies from the performance of
their works. This adjustment resulted in
a fee proposal of 0.0144 per
performance or 0.214 per hour.

At the end of the proceeding,
Webcasters suggested in their proposed
flndings of fact and conclusions of law
an alternative method for calculating
royalty fees, namely, a percentage-of-
revenue fee structure. Specifically,
Webcasters proposed a fee of 3'k of a
webcaster's gross revenues for all
services. The alternative proposal was
made with the understanding that the
service would be able to elect either
option.

Webcasters proposed no additional
fee for the making of ephemeral
recordings and a minimum fee of $250
per annum for each service operating
under the section 114 license.

The Business Establishment Services
who need only an ephemeral recording
license proposed a flat rate of $10,000
per year for each company.

C. The Panel's Determination of
Reasonable Rates and a Minimum Fees

In this proceeding, the Panel had to
establish rates and terms of payment for
digital transmissions of sound
recordings made by noninteractive,
nonsubscription services and rates for
the making of ephemeral phonorecords
made pursuant to the section 112(e)
license; either to facilitate those
transmissions made or by business
establishments which are otherwise
exempt from the digital performance
right.

The proposed rates are set forth in
Appendix A of the CARP Report, which
is posted on the Copyright Office
website at: http://www;copyright.gov/
carp/webcasting rates a.pdf.

The proposed terms of payment may
be found in Appendix B of the CARP
Report, which is posted on the
Copyright Office website at: http://
www.copyright.gov/carp/
webcasting rates b.pdf.

III. The Librarian's Scope ofReview of
the Panel's Report

The Copyright Royalty Tribunal
Reform Act of 1993 (the Reform Act),
Pub. L. No. 103—198, 107 Stat. 2304,
created a unique system of review of a
CARP's determination. Typically, an
arbitrator's decision is not reviewable,
but the Reform Act created two layers of
review that result in final orders: one by
the Librarian of Congress (Librarian) and
a second by the United States Court of
Appeals for the District of Columbia
Circuit. Section 802(fl of title 17 directs
the Librarian on the recommendation of
the Register of Copyrights either to
accept the decision of the CARP, or to
reject it. If the Librarian rejects it, he
must substitute his own determination
"after full examination of the record
created in the arbitration proceeding."
17 U.S.C. 802(fl. If the Librarian accepts
it, then the determination of the CARP
becomes the determination of the
Librarian. In either case, through
issuance of the Librarian's Order, it is
his decision that will be subject to
review by the Court of Appeals. 17
U.S.C. 802(g).

The review process has been
thoroughly discussed in prior
recommendations of the Register of
Copyrights (Register) concerning rate
adjustments and royalty distribution
proceedings. See, e.g., Distribution of
1990, 1991, and 1992 Cable Royalties,
61 FR 55653 (1996); Rate Adjustment for
the Satellite Carrier Compulsory
License, 62 FR 55742 (October 28,
1997). Nevertheless, the discussion
merits repetition because of its
importance in reviewing each CARP
decision.

Section 802(fl of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP, "unless the
Librarian finds that the determination is
arbitrary or contrary to the applicable
provisions of this title." Neither the
Reform Act nor its legislative history
indicates what is meant specifically by
"arbitrary," but there is no reason to
conclude that the use of the term is any
different from the "arbitrary" standard
described in the Administrative
Procedure Act (APA), 5 U.S.C.
706(2)(A).

Review of the case law applying the
APA "arbitrary" standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily. An agency action is
generally considered to be arbitrary
when:

1. It relies on factors that Congress did
not intend it to consider;

2. It fails to consider entirely an
important aspect of the problem that it
was solving;

3. It offers an explanation for its
decision that runs counter to the
evidence presented before it;

4. It issues a decision that is so
implausible that it cannot be explained
as a product of agency expertise or a
difference of viewpoint;

5. It fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made; and

6. Its action entails the unexplained
discrimination or disparate treatment of
similarly situated parties.
Motor Vehicle Mfrs. Ass'n. State Farm
Mutual Auto. Insurance Co., 463 U.S. 29
(1983); Celcom Communications Corp.
v. FCC, 789 F.2d 67 (D.C. Cir. 1986);
Airmark Corp. v. FAA, 758 F.2d 685
(D.C. Cir. 1985).

In reviewing the CARP's decision, the
Librarian has been guided by these
principles and the prior decisions of the
District of Columbia Circuit in which
the court applied the "arbitrary and
capricious" standard of 5 U.S.C.
706(2)(A) to the determinations of the
former Copyright Royalty Tribunal
(hereinafter "CRT or Tribunal"). See,
e.g, National Cable Tele. Ass'n v. CRT,
724 F.2d 176 (D.C. Cir. 1983) (applying
the Administrative Procedure Act's
standard authorizing courts to set aside
agency action found to be arbitrary,
capricious, and abuse of discretion, or
otherwise in accordance with law."); see
also, Recording Industry Ass'n of
America v. CRT, 662 F.2d 1, 7-9 (D.C.
Cir. 1981); Amusement and Music
Operators Ass'n v. CRT, 676 F.2d 1144,
1149-52 (7th Cir.), cert denied, 459 U.S.
907 (1982); National Ass'n of
Broadcasters v. CRT, 675 F.2d 367, 375
n. 8 (D.C. Cir. 1982).

Review ofjudicial decisions regarding
Tribunal actions reveals a consistent
theme; while the Tribunal was granted
a relatively wide "zone of
reasonableness," it was required to
articulate clearly the rationale for its
award of royalties to each claimant. See
National Ass'n ofBroadcasters v. CRT,
772 F.2d 922 (D.C. Cir. 1985), cert.
denied, 475 U.S. 1035 (1986) (NAB v.
CRT); Christian Broadcasting Network v.
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CRT, 720 F.Zd 1295 (D.C. Cir. 1983)
fChristian Broadcasting v. CRT);
National Cable Television Ass'n v. CRT,
689 F.2d 1077 (D.C. Cir. 1982) fNCTA v,
CRT); Recording Indus. Ass'n of
America v. CRT, 662 F.Z d 1 (D.C. Cir.
1981) (RIAA v, CRT). As the D.C. Circuit
succinctly noted:

We wish to emphasize * * * that precisely
because of the technical and discretionary
nature of the Tribunal's work, we must
especially insist that it weigh all the relevant
considerations and that it set out its
conclusions in a form that permits us to
determine whether it has exercised its
responsibilities lawfully. * * *

Christian Broadcasting v. CRT, 720
F.2d at 1319 (D.C. Cir. 1983), quoting
NCTA v. CRT, 689 F.2d at 1091 (D.C.
Cir, 1982).

Because the Librarian is reviewing the
CARP decision under the same
"arbitrary" standard used by the courts
to review the Tribunal, he must be
presented by the CARP with a rational
analysis of its decision, setting forth
specific findings of fact and conclusions
of law. This requirement of every CARP
report is confirmed by the legislative
history of the Reform Act which notes
that a "clear report setting forth the
panel's reasoning and findings will
greatly assist the Librarian of Congress."
H.R. Rep. No. 103—286, at 13 [1993).
This goal cannot be reached by
"attempt[ing] to distinguish apparently
inconsistent awards with simple,
undifferentiated allusions to a 10,000
page record." Christian Broadcasting v.
CRT, 720 F,2d at 1319.

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner, the
Librarian should substitute his own
determination. 17 U.S.C. 802(fl,

IV. The CARP Report: Review and
Recommendation of the Register of
Copyrights

The law gives the Register the
responsibility to review the CARP report
and make recommendations to the
Librarian whether to adopt or reject the
Panel's determination, In doing so, she
reviews the Panel's report, the parties'ost-panelsubmissions, and the record
evidence.

After carefully considering the Panel's
report and the record in this proceeding,
the Register has concluded that the rates
proposed by the Panel for use of the
webcasting license do not reflect the
rates that a willing buyer and willing
seller would agree upon in the
marketplace. Therefore, the Register has
made a recommendation that the

Librarian reject the proposed rates
($0.14 per performance for Internet-only
transmissions and $0.07 per
performance for radio retransmissions)
for the section 114 license and
substitute his own determination (0.07c
per performance for both types of
transmissions), based upon the Panel's
analysis of the hypothetical
marketplace, and its reliance upon
contractual agreements negotiated in the
marketplace,

These changes necessitate an
adjustment to the proposed rates for
non-CPB, noncommercial
broadcasters 'z for Internet-only
transmissions as well, The adjusted rate
for archived programming subsequently
transmitted over the Internet,
substituted programming and up to two
side channels is 0.02', reflecting a
downward adjustment from the0.05'ate

proposed by the Panel. The new
rate for all other transmissions made by
non-CPB, noncommercial broadcasters
is 0.07'er performance per listener.
Using this methodology, the Register
recommends that the Librarian also
reject the Panel's determination of a rate
for the making of ephemeral recordings
by those Licensees operating under the
webcasting license. Because the Panel
had made an earlier determination not
to consider 25 of the 26 contracts
submitted by RIAA for the purpose of
setting a rate for the webcasting license,
it was arbitrary for the Panel to use
these same rejected licenses to set the
Ephemeral License Fee. See section
IV.13 herein for discussion.
Consequently, the Register proposes a
downward adjustment—from 9% of the
performance royalties paid to 8.8%—to
the Ephemeral License Fee to remove
the effect of the discarded licenses.

In determining the Ephemeral License
Fee for Business Establishment Services
operating under an exemption to the
digital performance right, the CARP
considered separate licenses negotiated
in the marketplace between individual
record companies and these services. Its
reliance on these agreements as an
adequate benchmark for purposes of
setting the rate for the section 112
license was well-founded and supported
by the record. Therefore, the Register
recommends adopting the Panel's
proposal of setting the Ephemeral
License Fee for Business Establishment
Services at 10% of the service's gross
proceeds. However, the Register cannot
support the Panel's recommendation to
set the minimum fee applicable to these

'sA non-CPB, noncommercial broadcaster is a
Public Broadcasting Entity as de6ned in 17 U,S.C.
116(g) that is not qualiTied to receive funding from
the Corporation for Public Broadcasting pursuant to
the criteria set forth in 47 U.S.C. 396.

services for its use of the ephemeral
license at $500 when clear evidence
exists in the contractual agreements to
establish a much higher range of values
for setting the minimum fee.
Consequently, the Register evaluated the
contracts and proposed a minimum fee
consistent with the record evidence.
The result is a minimum fee of $10,000
per license pro rated on a monthly basis.

Section 802(f) states that "[ijf the
Librarian rejects the determination of
the arbitration panel, the Librarian shall,
before the end of that 90-day period,
and after full examination of the record
created in the arbitration proceeding,
issue an order setting the royalty fee or
distribution of fees, as the case may be."
During that 90-day period, the Register
reviewed the Panel's report and made a
recommendation to the Librarian to
accept in part and reject in part the
Panel's report, for the reasons cited
herein. The Librarian accepted this
recommendation and, on May 21, 2002,
he issued an order rejecting the Panel's
determination proposing rates and terms
for the webcasting license and the
ephemeral recording license. See Order,
Docket No. 2000—9 CARP DTRA 1&2
(dated May 21, 2002).

The full review of the Register and her
corresponding recommendations are
presented herein, Within the limited
scope of the Librarian's review of this
proceeding, "the Librarian will not
second guess a CARP's balance and
consideration of the evidence, unless its
decision runs completely counter to the
evidence presented to it." Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 55757
(1997), citing 61 FR 55663 (October 28,
1996) (Distribution of 1990, 1991 and
1992 Cable Royalties). Accordingly, the
Register accepts the Panel's weighing of
the evidence and will not question
findings and conclusions which proceed
directly from the

arbitrators'onsideration of factual evidence, The
Register, however, may reject a finding
of the Panel where it is clear that its
determination is not supported by the
evidence in the record.

A. Establishing Appropriate Rates

1. The "Willing Buyer/Willing Seller
Standard"

Sections 112(e)(4) and 114(f)(2)(B), of
title 17 of the U.S,C., provide that "the
copyright arbitration royalty panel shall
establish rates and terms that most
clearly represent the rates and terms
that would have been negotiated in the
marketplace between a vvilling buyer
and a willing seller," and enumerate
two factors that the panel shall consider
in making its decisions: (1) The effect of
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the use of the sound recordings on the
sale of phonorecords, and (2) the
relative contributions made by both
industries in bringing these works to the
public. In applying this standard, the
Panel determined that it was to consider
the enumerated factors along with all
other relevant factors identified by the
parties, but that it was not to accord the
listed factors special consideration,
Report at 21; see also Final Rule and
Order, Rate Adjustment for the Satellite
Carrier Compulsory License, Docket No.
96—3 CARP SRA, 62 FR 55742, 55746
(October 28, 1997).

Nevertheless, when the Panel
considered the record evidence offered
to establish a marketplace rate, it paid
close attention to the two factors set
forth in the statute, In analyzing the first
factor, which focuses on the interplay
between webcasting and sales of
phonorecords, the panel found that the
evidence offered during the proceeding
was insufficient to demonstrate whether
webcasting promoted or displaced sales
of sound recordings. RIAA's evidence to
demonstrate that performances of their
sound recordings over the Internet
displace record sales consisted of
unsupported opinion testimony and
consequently, the Panel afforded it no
weight. Report at 33, Similarly, the
Panel rejected the

Webcasters'ontentionthat webcasting promoted
sales, affording little weight to its
empirical studies. It concluded that the
Sounddata survey rs was not useful for
purposes of this proceeding because it
focused on the promotional value of
traditional radio broadcasts and not the
promotional value of webcasting. Id.
Likewise, the Panel rejected a study by
Professor Michael Mazis '4 because the

» Michael Fine is an expert witness for the
Webcasters and Broadcasters. He was the chief
executive officer to Soundata, SoundScan and
Broadcast Data Systems until December Si, 2000,
and is now a management consultant to the firms
operating these services. He analyzed data collected
by these services to determine the promotional
effect upon record sales from radio retransmissions
and Internet-only transmissions and the
displacement effect of record sales due to copying
of sound recordings from Internet transmissions.
Fine's W.D.T. at i.

is Professor Mazis is a Professor in the Kogod
School of Business, American University, who
testified on behalf of the Webcasters and
Broadcasters. He designed a survey study to analyze
usage patterns of people who listen to simulcast of
a radio station's over-the-air broadcast programming
and transmissions made by services transmitting
solely over the Internet. SpeciTically, the study was
designed to measure;

a. The effect listening to transmissions over the
Internet had on a listener's music purchases;

b. the extent to which listeners to radio
retransmissions are either listeners from the
broadcaster's local market or non-local listeners;

c. the amount of time spent listening to
programming on the Internet and the proportion of

response rates in the survey study fell
below generally acceptable standards.
All in all, the evidence on either side
was not persuasive. Consequently, the
Panel concluded that, for the time
period under consideration, "the net
impact of Internet webcasting on record
sales [was] indeterminate." Id. at 34.

Broadcasters, however, disagree with
the Panel's conclusions. They argue that
the Panel should have made an
adjustment for the promotional value of
the transmissions, noting that the statute
singled out this factor for consideration
when setting the rates. Broadcasters
Petition at 38. They further contend that
the record demonstrates that "the
promotional value of radio play should
be far and away the most significant
factor in determining the fair market
value of broadcasters simulcast rates."
Id, at 39-40. But all the evidence cited
in the record references the
interrelationship between radio stations
and record companies in the analog
world. As noted above, the Panel
considered the evidence but did not
find it persuasive,

Where the Panel makes a decision
based upon its weighing of the
evidence„ the Register will not disturb
its findings and conclusions that
proceed directly from the Panel's
consideration of the factual evidence.
Thus, the Register accepts the Panel's
conclusion that performances of sound
recordings over the Internet did not
significantly stimulate record sales.
More importantly, though, the Panel
correctly found that promotional value
is a factor to be considered in
determining rates under the willing
buyer/willing seller model, and does not
constitute an additional standard or
policy consideration to be used after
rates are set to adjust a base rate
upwards or downwards. Report at 21.
Therefore, the effect of any promotional
value attributable to a radio
retransmission would already be
reflected in the rates for these
transmissions reached through arms-
length negotiations in the marketplace.

As for the second factor, the Panel
found that both copyright owners and
licensees made significant creative,
technological and financial
contributions. It concluded, however,
that it was not necessary to gauge with
specificity the value of these
contributions in the case where actual
agreements voluntarily negotiated in the
marketplace existed, since such

that time spent listening to music programming
versus non-music programming; and

d. the reasons why people visit radio station
websites and the activities they engage in when
they visit these sites. Mazis'.D.T. at i—2.

considerations including any
significant promotional value of the
transmissions, would already have been
factored into the agreed upon price. Id.
at 35—36, This is not a contested finding.

It is also important at the outset of
this review to distinguish the willing
buyer/willing seller standard to be used
in this proceeding from the standard
that applies when setting rates for
subscription services that operated
under the section 11.4 license, They are
not the same. Section 114(f)(1)(B),
governing subscription services,
requires a CARP to consider the
objectives set forth in section 801(b)(1),
as well as rates and terms for
comparable types of digital audio
transmission services established
through voluntary negotiations. See
Final Rule and Order, 63 FR 25394,
25399 {May 8, 1998). This standard for
setting rates for the subscription
services is policy-driven, whereas the
standard for setting rates for
nonsubscription services set forth in
section 114{f)(2)(B) is strictly fair market
value—willing buyer/willing seller.
Thus, any argument that the two rates
should be equal as a matter of law is
without merit. See, e,g., Webcasters
Petition at 4 (comparing rates set for
preexisting subscription services under
the policy driven standard with the
proposed marketplace rates for
nonsubscription services and inferring
that the rates should be similar).

2. Hypothetical Marketplace/Actual
Marketplace

To set rates based on a willing buyer/
willing seller standard, the CARP first
had to define the relevant marketplace
in which such rates would be set, It
determined, and the parties agreed, that
the rates should be those that a willing
buyer and willing seller would have
agreed upon in a hypothetical
marketplace that was not constrained by
a compulsory license. The CARP then
had to define the parameters of the
marketplace; the buyers, the sellers, and
the product.

In this configuration of the
marketplace, the willing buyers are the
services which may operate under the
webcasting license (DMCA-compliant
services), the willing sellers are record
companies, and the product consists of
a blanket license from each record
company which allows use of that
company's complete repertoire of sound
recordings. Report at 24. Because of the
diversity among the buyers and the
sellers, the CARP noted that one would
expect "a range of negotiated rates," and
so interpreted the statutory standard as
"the rates to which, absent special
circumstances, most willing buyers and
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willing sellers would agree" in a
competitive marketplace." Id. at 25.

The Services take issue with the
Panel's analysis of the hypothetical
marketplace. They argue that the willing
sellers should be considered as a group
of hypothetical "competing collectives
each offering access to the range of
sound recordings required by the
Services," and not, as the Panel
contends, viewed as individual record
companies, Broadcasters Petition at 9;
Webcasters Petition at 9—10. It is hard to
see, however, how competition would
be stimulated in a marketplace where
every seller offers the exact same
product and where more likely than not,
the sellers would act in concert to
extract monopolistic prices. Possibly
sellers would choose to undercut each
other, but at some point the price would
stabilize. In any event, the Services
failed to explain how such collectives
would operate in a competitive
marketplace. Consequently, the Register
rejects the Webcasters'hallenge to the
Panel's definition on this point and
adopts the Panel's characterization of
the relevant marketplace, recognizing
that for purposes of this proceeding, the
major record companies are represented
by a single entity, the RIAA.

Turning next to the actual
marketplace in which RIAA negotiated
agreements with individual services, the
Services voice a number of objections to
the Panel's decision to rely on the 26
voluntary agreements offered into
evidence by RIAA. Specifically, the
Services object to the use of the
voluntary agreements because they fail
to exhibit a range of negotiated rates
among diverse buyers and sellers.
Broadcasters Petition at 10; Webcasters
Petition at 10. They also question the
validity of relying on agreements
negotiated during the early stages of a
newly emerging industry, noting the
Panel's admonition to approach such
agreements with caution. Report at 47,
The reason for the warning was Dr,
Jaffe's'6 stated concern that such
licenses "may not reflect fully educated
assessments of the nascent businesses"
long-term prospects."

The Services also argue that the
existence of the antitrust exemption in
the statutory license gave RIAA an

's The panel used the same analysis for setting the
rates for the ephemeral recording license because
the statutory language defining the standard for
setting rates for the ephemeral recording license is
nearly identical to the standard set forth in section
114.

's Adam laffe is a Professor ofEconomics at
Brandeis University. He is also the Chair of the
Department of Economics and the Chair of the
University Intellectual Property Policy Committee.
He testified on behalf of the Webcasters and the
Broadcasters.

unfair bargaining advantage over the
Services because RIAA represented the
five major record companies who
together owned most of the storks. They
contend that RIAA used its superior
market power to negotiate supra-
competitive prices with Services who
could not match either RIAA's power in
the marketplace or its sophistication in
negotiating contracts. Moreover, they
utterly reject the Panel's determination
that RIAA's perceived market power
was tempered by the existence of the
statutory license, which, for purposes of
negotiating a fair rate for use of sound
recordings, leveled the playing field.
Webcasters Petition at 12.

Not surprisingly, RIAA agrees with
the Panel on this issue. It maintains that
the statutory license offers the Services
two clear advantages vvhich more than
offset any perceived advantage the RIAA
may have had in negotiating a voluntary
agreement. First, the license eliminates
the usual transaction costs associated
with negotiating separate licenses with
each of the copyright owners. Second,
services may avoid litigation costs
associated with setting the rates for a
statutory license provided they choose
not to participate in the CARP process.
RIAA reply at 12.

In essence, both sides articulate valid
positions which are supported by the
record. RIAA is clearly an established
market force with extensive resources
and sophistication. In fact, the Panel
found that when RIAA negotiated with
less sophisticated buyers who could not
wait for the outcome of this proceeding,
the rates were above-market value, and
therefore, not considered by this CARP.
Report at 54—56. Nevertheless, it would
make no sense for RIAA to take any
other position in a marketplace
negotiation. Sellers expect to make a
profit and will extract from the market
what they can, just as buyers will do
everything in their power to get the
product at the lowest possible price.
These are the fundamental principles
guiding marketplace negotiations.

Such negotiations, however, were
few, For the most part, webcasters chose
not to enter into negotiations for
voluntary agreements, knowing that
they could continue to operate and wait
for the CARP to establish a rate. Such
actions on the part of the users clearly
impeded serious negotiations in the
marketplace and support the CARP's
observation that the statutory license
had a countervailing effect on the
negotiation process and limited the
ability of RIAA to exert undue
marketplace power. See Tr. 9075—77,
9490—94 (Marks) (explaining the
difficulties of bringing webcasters to the
negotiating table due to the statutory

license). Thus, the CARP could only
consider negotiated rates for the rights
covered by the statutory license that
were contained in an agreement
between RIAA and a Service with
comparable resources and market
power.

The only agreement that met these
criteria was the Yahoo!'r agreement.
The Panel found that both parties to that
agreement entered into negotiations in
good faith and on equal footing.
Moreover, RIAA's negotiating advantage
disappeared. RIAA could not extract
super-competitive rates because Yahoo!
brought comparable resources,
sophistication, and market power to the
negotiating table.

Moreover, Yahoo! could have
continued to operate under the license
and wait for the outcome of this
proceeding. Yet, Yahoo!, unlike most of
the other Services, did not take this
course of action. It wanted a negotiated
agreement so that it could fully develop
its business model based on certainty as
to the costs of the use of the sound
recordings. Consequently, it had every
incentive to negotiate a rate that
reflected its perception of the value of
the digital performance right in light of
its needs and position in the
marketplace, Had RIAA insisted upon a
super competitive rate, Yahoo! could
have walked away and waited for the
CARP to set the rates. RIAA Reply at 13.
Thus, it was not arbitrary for the Panel
to consider the negotiated agreement
between Yahoo! and RIAA. It met all the
criteria identified by the CARP
(discussed above) that characterized the
hypothetical marketplace: Yahoo! was a
DMCA-compliant Service; RIAA
represented the interests of five
independent record companies, and the
license granted the same rights as those
offered under the webcasting and the
ephemeral recording licenses.

The Webcasters make one final
argument concerning use of licenses
negotiated in the marketplace. They
fault the Panel for its reliance on a
contract for which there was no prior
marketplace precedent for setting a rate.
Webcasters Petition at 15. Yet, that
alone cannot be a reason to reject

» Yahoo! is a streaming service which provides
a retransmissions of AM/FM radio stations and
programming from other webcaster sites. Report at
61. Yahoo! is also a global Internet
communications, commerce and media company,
offering comprehensive services to more than 200
million users each month. Content for its features
like Yahoo! Finance, Yahoo! News, and Yahoo!
Sports, are typically licensed from third parties.
Mandelbrot W.D.T. lj 3—6.

The Panel was well aware of the many faces of
Yahoo! Nevertheless, it found no reason to reject
the Yahoo! agreement merely because it offered
other business services. See Report at 76, in 63.
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consideration of agreements negotiated
in the marketplace, albeit at an early
stage in the development of the
industry. At some point, rates must be
set. Such rates then become the baseline
for future market negotiations, RIAA
recognized an opportunity to participate
in this initial phase and moved forward
to negotiate contracts with users with
the intention of using these contracts to
indicate what a willing buyer would pay
in the marketplace. However, that was
easier said than done. As discussed
above, most Webcasters chose not to
enter into marketplace agreements,
preferring to wait for the outcome of the
CARP proceeding in the hope of getting
a low rate. Clearly, such resistance to
enter into good faith negotiations made
it difficult for the copyright owners to
gauge the market accurately and find
out just what a willing buyer would be
willing to pay for the right to transmit
a sound recording over the Internet.

3. Benchmarks for Setting Market Rates:
Voluntary Agreements vs. Musical
Works Fees

The parties offer two very different
methods for setting the webcasting rates,
RIAA argued that the best evidence of
the value of the digital performance
right is the actual rates individual
services agreed to pay for the right to
transmit sound recordings over the
Internet. In support of its position, it
offered into evidence 26 separate
agreements it had negotiated in the
marketplace prior to the initiation of the
CARP proceeding. The Services take a
different approach. They dispute the
validity of the contracts as a bases for
marketplace rates and offer in their
place a theoretical model (the "Jaffe
model" ) predicated on the fees
commercial broadcasters pay to use
musical works in their over-the-air AM/
FM broadcast programs,

The Jaffe model builds on the premise
that in the hypothetical marketplace,
copyright owners would license their
digital performance rights and
ephemeral recording rights at a rate no
higher than the rates music publishers
currently charge over-the-air radio
broadcasters for the right to publicly
perform their musical works.ra Report at
28, citing Webcasters PFFCL Qg 276—78;
Jaffe W.D.T. 16—19. To find the rate
copyright owners would charge under
this model, Webcasters calculated a per
performance and a per hour rate by
using the aggregate fees that 872 over-

"sA "musical work" is a musical composition,
including any words accompanying the music. A
"sound recording" is a work that results from the
fixation of a series of musical. spoken, or other
sounds, other than those accompanying a motion
picture or other audiovisual work.

the-air radio stations paid in 2000 to the
performing rights organizations BMI,
ASCAP, and SESAC.'o It combined the
fee data with data on listening
audiences obtained from Arbitron to
generate an average fee paid by an over-
the-air broadcaster per "listening hour."
From this value, Webcasters calculated
a per performance fee by dividing the
"listener hour" fee by the average
number of songs played per hour by
music-intensive format stations, Id.
These calculations yielded a per song
fee of 0.02g or, in the alternative, a per
listener hour fee of 0.22g. For purposes
of webcasting, these values were
adjusted upward to reflect the fact that,
on average, webcasters play 15 songs
per hour, as compared to the 11 per-
hour played on over-the-air radio. The
webcaster per hour rate works out to be
0,3 instead of 0,2g per hour.

After carefully considering both
approaches, the Panel chose to focus on
the RIAA agreements, In rejecting Dr.
Jaffe's theoretical model, the panel cited
three reasons for its conclusion. First,
the Panel expressed strong concern
regarding the construct of the model,
including: 1. The difficulty in
identifying all the factors that must be
considered in setting a price, and 2. The
inherent error associated with
predicating a prediction on a "string of
assumptions," especially where the
level of confidence in many of the
assumptions is not high. Second, the
Panel was wary of analogizing the
market for the performance of musical
works with the market for the
performance of sound recordings,
finding instead that the two
marketplaces are distinct based upon
the difference in cost and demand
characteristics, And finally, the Panel
determined that the Jaffe model was
basically unreliable. It could not be used
to predict accurately the amount of
royalty fees owed to the performing
rights societies by a particular radio
station. It came to this conclusion after
using the model to predict the royalty
fees owed by a particular station and
comparing that figure to the amount the
radio station actually paid, For some
radio stations, the model severely
underestimated the amount owed to the
performing rights societies, thus,
drawing into serious question the
reliability of the model. Report at 42.

is BMI, Inc., American Society for Composers,
Authors and Publishers, and SBSAC, Inc. are
performing rights organizations that represent
songwriters, composers and music publisehrs in all
genres of music. These societies offer licenses and
collect and distribute royalty fees for the non-
dramatic public performances of the copyrighted
works of their members.

a. Fees paid for use ofmusical works.
The Broadcasters and the Webcasters
fault the Panel for disregarding the fees
paid for musical works as a viable
benchmark. Webcasters Petition at 15,
47. They maintain that Dr. Jaffe's
analysis proves that the value of the
performance of the sound recording is
no higher than the value of the
performance of the musical work.
Webcasters argue that the fees for
musical works constitute a valid
benchmark because these rates are the
result of transactions between willing
buyers and willing sellers over a long
period of time, in a marketplace that
shares economic characteristics with the
marketplace for sound recordings.
Webcasters Petition at 48. The
Broadcasters agree. They maintain that
even under the willing buyer/willing
seller standard, "the over-the-air
musical works license experience * *

has resulted in fees 'to which most
willing buyers and willing sellers [have]
agree[d]'nd constitute 'comparable
agreements negotiated over a longer
period, which ha[ve] withstood 'the test
of time,' Broadcasters Petition at 45—

46, citing Report at 25, 47.
Broadcasters and Webcasters also

object to the Panel's characterization of
its proposed benchmark as merely a
theoretical model. Webcasters Petition
at 51. They maintain that Dr. Jaffe's
model was much more than a
theoretical model because it used actual
data from the musical works
marketplace to calculate an analogous
rate for use of sound recordings in the
digital marketplace. Consequently, these
Services contend that the Panel gave
inadequate consideration to their
proposed benchmark and rejected the
model out of hand because it was
purported to be only a theoretical model
based upon a number of untested
assumptions. Broadcasters Petition at
18—19; Webcasters Petition at 18—20, 52.

Finally, the Services argue that the
statute does not compel the Panel to
consider only negotiated agreements,
They also contend, that the reliance on
the fees paid for use of the musical
works in a prior CARP proceeding to
establish rates for subscription services
operating under the same license
required the panel to give more
consideration to the musical works
benchmark. Broadcaster's Petition at 1—

2; Webcasters Petition at 1—2, 15, 17, 47.
Webcasters find support for this last
argument in an Order of the Copyright
Office issued in this proceeding, dated
July 18, 2001.

In that order, the Office acknowledged
that in 1998 it had adopted the rates
paid for musical works fees as a relevant
benchmark for setting rates for
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subscription services. It stated, however,
that the evidence in that case did not
support a conclusion that the value of
the sound recording exceeded the value
of the musical work. Moreover, and
directly to the point, the Register's
recommendation in the earlier
proceeding concurred with the earlier
Panel's determination that the musical
works benchmark is NOT determinative
of the marketplace value of the
performance right in sound recordings.
The relevant passage states: "The
question, however, is whether this
reference point (the musical works
benchmark) is determinative of the
marketplace value of the performance in
sound recordings; and, as the Panel
determined, the answer is no." 63 FR
25394, 25404 (May 8, 1998).

The July 18 Order went on to note
that in the subscription service
proceeding, "[h]ad there been record
evidence to support the opposite
conclusion, [namely, that the value of
sound recordings exceeds the value of
musical works], the outcome might have
been different." This statement was an
invitation to the parties to provide
whatever evidence they could adduce in
this proceeding to establish the value of
the sound recording. It was not to be
read as an absolute determination, that
the value of the sound recording in a
marketplace unconstrained by a
compulsory license is less than the
value of the underlying musical work.
Instead, the Order stated that "the
musical work fees benchmark identified
in a previous rate adjustment
proceeding as the upper limit on the
value of the performance of a sound
recording may or may not be adopted as
the outer boundary of the "zone of
reasonableness" in this proceeding. This
is a factual determination to be made by
the CARP based upon its analysis of the
record evidence in this proceeding,"

It is also important to note that in the
prior proceeding, the only reason the
Register and the Librarian focused on
the musical works benchmark was
because it was the only evidence that
remained probative after an analysis of
the Panel's decision. Each of the other
benchmarks possessed at least one fatal
deficiency and, consequently, each was
rejected as a reliable indicator of the
value of the performance of a sound
recording by a subscription service. Of
equal importance is the fact that the
musical works benchmark had never
been fully developed in the record, nor
had any party relied on it to any great
extent in making its case to that Panel,
Consequently, it was not arbitrary for
the Panel to reject the

Services'nvitationto anchor its decision for
setting rates for nonsubscription

services on the prior decision setting
rates for preexisting subscription
services.

Moreover, the Panel is not required to
justify why the rates it ultimately
recommended here are greater than the
rates preexisting subscription services
pay for use of the musical works. That
is merely the result of the analysis of the
written record before this Panel, and its
decision flows naturally from its
reliance upon contractual agreements
negotiated in the relevant marketplace
for the right at issue. This difference in
the rates is also attributable to the
different standards that govern each rate
setting proceeding. As discussed
previously in section IV.1, the standard
for setting rates for subscription services
is policy based and not dependent upon
market rates. Consequently, it is more
likely that the rates set under the.
different standards will vary markedly,
especially when rates are being set for
a new right in a nascent industry.

Nevertheless, the Register agrees with
the Services on a number of theoretical
points, Certainly, the Panel could have
utilized Dr. Jaffe's model in making its
decision, either alone or in conjunction
with the voluntary agreements,
provided that it considered the model's
deficiencies, and made appropriate
adjustments for the fact that the model
required reliance on a string of
assumptions to perform the conversion
of a rate for the public performance of
a musical work in an analog
environment, into a comparable rate for
the public performance of a sound
recording in a digital format. See AMOA
v. CRT, 676 F2d 1144 (7th Cir. 1982),
But the fact remains that it was not
required by law to do so. The Panel was
free to choose any of the benchmarks
offered into the record or to rely on each
of them to the degree they aided the
Panel in reaching its decision. See, e.g.,
Use of Certain Copyrighted Works in
Connection with Noncommercial
Broadcasting, 43 FR 25068—69 (CRT
found voluntary license between BMI,
Inc„and the public broadcasters, Public
Broadcasting System and National
Public Radio, of no assistance in setting
rates for use of ASCAP repertoire).

The Register also rejects the Services'ontentionsthat the Panel failed to
consider fully Dr. Jaffe's model. See
Webcasters Petition at 20, 52. The Panel
did consider Jaffe's model and
concluded that it need not consider
alternative benchmarks that are at best
analogous when it had actual evidence
of marketplace value of the performance
of the sound recordings in the record.
Report at 42. It also rejected the offer to
utilize the model because the
underlying assumptions were in many

instances questionable. For example, the
Panel did not accept the assumptions
that a percentage of revenue model
could be converted accurately to a per
performance metric, or that the buyers
and sellers in the two marketplaces are
analogous.

Broadcasters assert that they had
established that the value of the musical
work is higher than the comparable
right for sound recording based on the
fees paid for use of these works in
movies and television programs.
Broadcasters Petition at 24. In addition,
they offered a study of the fees paid for
these rights in twelve foreign countries
where the Services claim these rights
are valued more or less equally. Id. at
24, 49. Because the Panel failed to
analyze this information, the Services
argue, the Panel's rejection of the
musical benchmark was arbitrary.

RIAA responds that the information
offered on the fees paid for the public
performance of sound recordings fails to
establish that in these countries sound
recordings are valued according to a
"willing buyer/willing seller" standard.
RIAA Reply at 20, fn 36. In fact, many
of the countries surveyed evidently use
an "equitable remuneration" standard,
which courts have held not to be
equivalent to a fair market value.
Because it is not possible to ascertain
whether any of the rates offered in the
survey of foreign countries represented
a fair market rate, or that the rights in
these countries are equivalent to the
rights under U.S. law, the Panel was not
arbitrary in its decision to disregard this
evidence. The Register also concludes
that the Panel's decision not to consider
master use and synchronization licenses
for use of musical works and sound
recordings in motion pictures and
television was not arbitrary. At best,
these licenses offered potential
benchmarks for evaluating the digital
performance right for sound recordings,
and they may well have been useful had
not actual evidence of marketplace
value of the sound recordings existed. In
any event, they did not represent better
evidence than the voluntary agreements
negotiated in the marketplace for the
sound recording digital performance
right.

b. Voluntary agreements. On the other
hand, the Panel articulated two
affirmative reasons for its focus on the
negotiated agreements. First, the statute
invites the CARP to consider rates and
terms negotiated in the marketplace.
Second, the Panel accepted the premise
that the existence of actual marketplace
agreements pertaining to the same rights
for comparable services offers the best
evidence of the going rate. Report at 43,
citing Jaffe Tr. at 6618.
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But in choosing this approach, the
Panel did not accept the 26 voluntary
agreements at face value. It evaluated
the relative bargaining power of the
buyers and sellers, scrutinized the
negotiating strategy of the parties,
considered the timing of the agreements,
discounted any agreement that was not
implemented, eliminated those where
the Service paid little or no royalties or
the Service went out of business, and
evaluated the effect of a Service's
immediate need for the license on the
negotiated rate, See Report at 45—59.so
Ultimately, it gave little weight to 25 of
the 26 agreements for these reasons and
because the record demonstrated that
the rates in these licenses reflect above-
marketplace rates due to the superior
bargaining position of RIAA or the
licensee's immediate need for a license
due to unique circumstances. At best,
the Panel concluded that the rates
included in these agreements establish
an upper limit on the price of the digital
performance right, and where included,
the right to make ephemeral copies.
Report at 59.

RIAA objects to the Panel's decision
to reject 25 of the 26 agreements on the
grounds that the Panel's criticisms were
overbroad. RIAA Petition at 34.
Specifically, it claims that the Panel
mischaracterized its agreement with
wwtv,corn/OnAir ("OnAir"), arguing
that this Licensee paid substantial
royalties and its decision to enter into
the agreement was not motivated by
special circumstances as the CARP
claimed. Id. at 31. This observation,
however, is not sufficient to overcome
the Panel's conclusion in regard to this
agreement, especially in light of the
testimony of RIAA's own expert
witness, Dr. Nagle, who testified the
Panel should give no consideration to
any agreement with a licensee who
cannot survive in the marketplace.
Report at 24. Had OnAir continued to
operate in the marketplace and renew
its license with RIAA, the Panel might
have given it more serious
consideration, But again, it was not
required to do so, especially when the
Panel found more probative evidence in
the record upon which to rely.

Likewise, RIAA objected to the
Panel's decision not to give any weight
to the MusicMusicMusic ("MMM")
agreement, arguing in this case that the

» The Panel also considered, and ultimately
rejected three offers of corroborating evidence made
by RIAA in support of its position that all ze
agreements should be used in setting the royalty
rates: (i) License agreements for making!material
redacted subject to Protective Order]; (z) prior case
law articulating a method for assessing damages in
patent infringement cases; and (3) a pricing strategy
analysis.

Panel assumed MMM had renewed its
agreement in 2001 for the same reasons
that led it to accept a higher than market
value rate in 1999. RIAA Petition at 32.
Webcasters respond that RIAA
misrepresents the facts of the renewal,
They maintain that MMM renewed the
agreement in 2001 based on "many of
the same motivating factors" that led to
the initial agreement, including its
concerns about its long-term
relationship with RIAA in other areas.
Webcasters Reply at 29. Because the
evidence supports a rationale for MMM
to accept a higher than marketplace rate,
it was not arbitrary for the Panel to
decide not to adopt it as an adequate
benchmark. The Panel need not rely on
the MMM agreement when it had
another agreement negotiated in the
marketplace that did not suffer from the
same perceived shortcomings,

Specifically, the Panel gave
significant weight to the one remaining
agreement negotiated—the RIAA-Yahoo!
agreement—and used it as a starting
point for setting the rates for the
webcasting license and the ephemeral
recordings license. The Panel found this
agreement particularly reliable and
probative because: (1) Yahoo! was a
successful and sophisticated business
which, to date, had made well over half
of all DMCA-compliant performances;
(2) it had comparable resources and
bargaining power to those RIAA brought
to the table; and (3) the agreement
provided for different rates for different
types of transmissions. See Report at
64—67; 70. While the first two reasons
offer strong support for the Panel's
decision to rely upon the Yahoo!
agreement, the third reason is
questionable in the context of the
Yahoo! agreement because the different
rates do not actually represent the
parties'nderstanding of the value of
the performance right for these types of
transmissions. See discussion infra,
section IV,5.

Webcasters, however, argue that the
Panel's reliance on the Yahoo!
agreement was fatal because it selected
a single term out of a multifaceted
contract. Webcasters at 22—23.
Specifically, they maintain that the
webcasting rate did not reflect merely
the value of the sound recording, but an
abundance of trade-offs that met the
needs of RIAA and Yahoo!. Id. at 24,
Webcasters make this argument because,
in a prior CARP proceeding, the Register
had refused to adopt a complicated
partnership agreement that purportedly
included a rate for the digital
performance right as a benchmark for
setting the statutory rate. See, Rate
Setting Proceeding for Subscription
Services, 63 FR 25394 (May 8, 1998).

SpecificalIy, the Register concluded that
"it was arbitrary for the Panel to rely on
a single provision extracted from a
complex agreement where the evidence
demonstrates that the [rate] provision
would not exist but for the entire
agreement." Id. at 25402.

The two agreements, however, are not
analogous. The primary purpose of the
Yahoo! agreement was to set a rate for
use of sound recordings over the
Internet. Thus, the noted trade-offs in
this agreement were all directly tied to
considerations relating to the value of
the performance right, and did not affect
its validity as a benchmark. Such was
not the case with the subscription
services agreement offered into evidence
in the prior proceeding, where the
performance right component was
merely "one of eleven interdependent
co-equal agreements which together
constituted the partnership agreement
between [Digital Cable Radio Associates
("DCR")] and the record companies," Id.

Along these same lines, the Services
challenge the Panel's dependence upon
a single contract negotiated between a
single seller (RIAA) and a single buyer
(Yahoo!), especially in light of the
Panel's construct of the hypothetical
marketplace. Broadcasters Petition at 14;
Live365 Petition at 5; Webcasters
Petition at 9, 14. These parties argue
that under 17 U.S.C. 114(fl(2)(B), the
Panel had discretion to consider
negotiated agreements only when the
agreements were for comparable types
of services in comparable
circumstances, Webcasters, including
Live365, maintain that Yahoo! had a
unique position among webcasters and
argue that it was manifestly arbitrary for
the Panel to set rates based solely on the
rates paid by this one webcaster which
by its own admissions was not similarly
situated with other webcasters. Live365
Petition at 11; Webcasters Petition at 27.
Specifically, they contend that Yahoo!
had little concern about getting a
reasonable rate for Internet-only
transmissions so long as the rate for RR
transmissions was favorable and it
could continue to grow in this arena,
Webcasters note that Yahoo! 's main
business was the retransmission of radio
re-broadcasts, and that over 90% of all
transmissions made by Yahoo! fall
within this category. Id. at 28.
Consequently, Webcasters maintain that
the rates set for Internet-only
transmissions in the Yahoo! agreement
cannot be fairly applicable to
Webcasters at large, Id. at 29.

Broadcasters have other complaints
with the Panel's approach. First, they
object to the use of the Yahoo! contract
to set rates for broadcasters when the
buyer in that case was not a broadcaster
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but a third-party aggregator—a
completely different type of business.
Second, they fault the Panel for its
failure to follow its own dictate to
proceed cautiously when viewing
contracts negotiated in a nascent
industry for newly created rights.
Broadcaster Petition at 14. Similarly,
Webcasters fault the Panel for relying
exclusively on the Yahoo! agreement
because it offers only a single, uniform
rate for each type of transmission, in
contrast to the "range of rates,"
involving "diverse buyers and sellers,"
that the Panel identified as the hallmark
of a willing buyer/willing seller
marketplace." Webcasters Petition at 'l4.
Webcasters also contend that the Yahoo!
agreement should not have been
considered because it, like the
Lomasoft-RIAA agreement, had not been
renewed, Webcasters Petition at 41.

Moreover, Live365 questions the
Panel "s reliance on the Yahoo! contract
when it had rejected use of a second
similar agreement between MusicMatch
("MM") and RIAA because MM had
accepted higher than marketplace rates
for nearly identical reasons to those that
account for the inflation in the Yahoo!
rates. MM had wished to settle litigation
with RIAA and it received a benefit
from the inclusion of a Most Favored
Nations (MFN) clause in the contract.
Yet, in spite of the similarities, the
Panel relied on the Yahoo! agreement
and disregarded the second one, Such
disparate treatment of similarly situated
services is arguably arbitrary. Live365
Petition at 13. A closer examination of
the agreements, however, reveals a
significant difference between the two
contracts which allowed the Panel to
disregard the MM agreement for further
consideration. Most importantly, the
MM agreement contained a MFN clause
that [material redacted subject to a
protective order], The Panel reasoned
that this provision undermined the
usefulness of the agreement to establish
a marketplace rate because [material
redacted subject to a protective order].
Report at 56—57. Such was not the case
with the Yahoo! agreement since the
MFN clause only allowed Yahoo! to
receive a partial benefit commensurate
with [material redacted subject to a
protective order], Report at 62.

The Register concurs and agrees with
the Panel's observation that it would be
unsound to establish a rate for the
statutory license using a rate that itself
is subject to change based on the
outcome of this proceeding.

The Register also finds the other
arguments by the parties unavailing, In
spite of their objections, the Services'wn

expert, Dr, jaffe, agreed in principle
with the Panel's approach. In his

testimony, he acknowledged that
voluntary agreements between a willing
buyer and a willing seller would
constitute the best evidence of
reasonable marketplace value if such
agreements were between parties
comparable to those using the
webcasting license. Tr, 6618 (jaffe). The
Services'rgument, of course, is that the
Yahoo! agreement is not a comparable
agreement for purposes of setting rates
for all webcasters, and this appears to be
a valid point. Yahoo!'s business model
is somewhat unique, Unlike webcasters
that create their own programming,
Yahoo! merely offers programming by
AM/FM radio stations and other
webcasters.

Nevertheless, RIAA offers record
evidence that contradicts the
Webcasters'ssertion that Yahoo! is not
a comparable service for purposes of
this proceeding, noting that many
webcasters affirmatively stated that
Yahoo! is a competitor, Moreover, RIAA
asserts that the number of the
performances made by Yahoo! on its
Internet-only channels is roughly
equivalent to the number of
performances made by the other
webcasters in this proceeding and,
therefore, Yahoo!'s interest in getting a
reasonable rate for its Internet-only
stations should be comparable to those
of the Webcasters in this proceeding.
RIAA reply at 33—34.

Because Yahoo! is engaged in both
types of transmissions, it is reasonable
to accept this agreement as a basis for
setting rates for both types of
transmissions. Yahoo! has developed a
significant business presence in the
marketplace for Internet-only
transmissions and understands the
marketing and business of Internet-only
webcasters. Consequently, allegations
that Yahoo! has only a de minimis
interest in the webcasting field and is
thus less interested in getting a
reasonable rate for the right to make
digital transmissions are without merit.
The question, however, is whether each
rate in the Yahoo! agreement reflects the
actual value of the particular
transmission or whether one must
consider both rates in concert to
understand the valuation process, For a
more detailed discussion on this point,
see section IV.5 infra.

4, Alternative Methodology: Percentage-
of-Revenue

The Panel also carefully considered
and rejected a percentage-of-revenue
model for assessing fees and determined
that a per performance metric was
preferable to a percentage-of-revenue
model. A key reason for rejecting the
percentage-of-revenue approach was the

Panel's determination that a per
performance fee is directly tied to the
right being licensed. The Panel also
found that it was difficult to establish
the proper percentage because business
models varied widely in the industry,
such that some services made extensive
music offerings while others made
minimal use of the sound recordings.
Report at 37. The final reason and
perhaps the most critical one for
rejecting this model was the fact that
many webcasters generate little revenue
under their current business models. As
the Panel noted, copyright owners
should not be "forced to allow extensive
use of their property with little or no
compensation." Id, citing H.R. Rep.
105—796, at 85-86. Thus, it seemed
illogical to set a rate for the statutory
license on a percentage-of-revenue basis
when in fact a large proportion of the
services admit they generate very little
revenue, and, therefore, would generate
meager royalties even for substantial
uses of copyrighted works, Moreover, it
is highly unlikely that a willing seller,
who negotiates an agreement in the
marketplace, would agree to a payment
model which itself could not provide
adequate compensation for the use of its
sound recordings.

Nevertheless, Webcasters and Live365
assert that the Panel acted arbitrarily
when it failed to provide a revenue-
based royalty option. Webcasters at 54.
They maintain that both sides advocated
adoption of a percentage-of-revenue
option, see RIAA PFFCL, Appendix C;
Webcasters PFFCL 'I'][ 283-296, and that
it was arbitrary for the Panel to refuse
to adopt this approach. See Live365
Petition at 10; see also pg. 11, fn 6,
Webcasters also assert that they had
made clear that in the event the Panel
rejected jaffe's model, a revenue-based
alternative license proposal would be
necessary to avoid putting certain
webcasters out of business, Webcasters
Petition at 56, 60. Moreover, Webcasters
reject the Panel's conclusion that the
Services'evenue-based fee proposal
was untimely. Id.. at 57—60. They
maintain that under g 251.43(d) they
were allowed to revise their cIaim or
their requested rate "at any time during
the proceeding up to the filing of the
proposed findings of fact and
conclusions of law," and that the Panel
had no authority to alter this provision
by order under II 251.50.s'

Section 25'.M of the 37 CFR provides that:
In accordance with 5 U.S.C.. subchapter II. a

Copyright Arbitration Royalty Panel may issue
rulings or orders, either on its own motion or that
of an interested party, necessary to the resolution
of issues contained in the proceeding before it;
Provided, that no such rules or orders shall amend,

Continued
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In reply, RIAA notes that the
Webcasters cite no evidence for their
assertion that they reasonably believed
the Panel would offer a percentage-of-
revenue option and counters their
timeliness argument by setting forth the
timeline regarding the parties's
submissions concerning the rates. RIAA
Reply at 62. Evidently at the request of
the Webcasters, the Panel issued an
order setting November 2 as the
deadline for submitting revised or new
rate proposals, so that parties were fully
aware of each other's position and could
style their findings of fact and
conclusions of law accordingly.
Consequently, the Panel found that the
Services'ater submission including a
proposed rate based on percentage-of-
revenue in their PFFCL was untimely.
Report at 31, citing Order of November
3, 2001.

After considering the arguments now
advanced by the Services concerning
the Panel's authority to require final
submissions on rates prior to the filing
of the PFFCLs, the Register finds that
the Panel acted in a lawful manner and
within its authority. As RIAA points out
in its reply, the Panel has authority
pursuant to 37 CFR 251.42 to waive or
suspend any procedural rule in this
proceeding, including the time by
which parties must make final
submissions regarding proposed rates.
What the Panel cannot do is engage in
a rulemaking proceeding to amend,
supplement, or supersede any of the
rules and regulations governing the
CARP procedures, See 37 CFR 251.7.
Moreover, the language in g 251.43 is
somewhat ambiguous as to when a party
can make its final rate proposal, lending
itself to two interpretations. For this
reason alone, it was prudent for the
Panel to issue an order clarifying the
application of the rule for purposes of
this proceeding, In fact, Webcasters had
asked for this ruling and cannot be
heard at the end of the process to argue
against a ruling that they sought and to
which they never objected.
Consequently, the Panel was not
arbitrary when it found the Webcasters'equest

for a percentage-of-revenue fee
structure untimely.

Moreover, the Panel vvas not arbitrary
for failing to adopt a percentage-of-
revenues model merely because some
parties voiced an expectation that the
Panel would offer such a model as an
alternative means of payment. This
complaint of unmet expectations is not
a substantive argument for finding the
Panel's decision arbitrary and,

supplement or supersede the rules and regulations
contained in this subchapter. See g 251.7.

consequently, it will not be considered
further.

On the other hand, Live365 does
make a substantive argument
concerning the Panel's decision not to
adopt a percentage-of-revenue model. It
notes that the current marketplace uses
two types of rate structures, a revenue
based model and a performance rate
structure, and that the revenue based
model is better for start-up and smaller
webcasters. Live365 Petition at 8. In
fact, Live365 points out that many of the
agreements that RIAA negotiated with
webcasters incorporated this model.
Moreover, Live365 maintains that it was
arbitrary for the Panel to propose rates
that "had the effect of rendering sound
recordings substantially more valuable
than musical works, even though the
CARP acknowledged that it was
rendering no opinion on this issue."
Live365 Petition at 5, 14—15. In its
opinion, this result was arbitrary based
upon Yahoo!'s stated perception that the
value of the performance right for the
musical work is comparable to the value
of the performance right for the sound
recording. Finally, Live365 argues that
rates based upon mere perception, as
those negotiated in the Yahoo!
agreement, are by their very nature
arbitrary and should be disregarded. Id.
at 15.

RIAA refutes the Services'laim that
the Panel was arbitrary because it failed
to offer a percentage-of-revenue model.
It argues that the record supports the
Panel's conclusion that a percentage-of-
revenue model would have been
difficult to implement because Services
use sound recordings to different
degrees—a position taken by the
Webcasters'wn witness, Specifically,
Jaffe questioned the appropriateness of
using a percentage-of-revenue model
where those percentages were based on
the economics driving over-the-air
broadcasts. RIAA Reply Petition at 52,
citing Tr, 6487, 6488, 12582 (Jaffe). Jaffe
also acknowledged that it was difficult
to assess what the revenue base should
be for such a model given the variation
of the business models utilized by the
webcasters. RIAA also notes that section
114(f)(2)(B) requires the Panel to
consider the quantity and nature of the
use of the sound recording and argues
that a per performance metric
automatically accounts for the amount
of use by the various services, RIAA
Reply at 59.

RIAA also argues that a basic
percentage-of-revenue fee structure
would frustrate the purpose of the law
because it would deny copyright owners
fair compensation for use of their works
in those situations where a service
generates little or no revenue. Certainly,

the record contains evidence that a
number of webcasters do not expect or
intend to earn revenues from their
webcasts, see Report at 37; see, e.g.,
Live365 Petition at 7, maintaining that
their use is designed primarily to
maintain their over-the-air audience.
Because certain Services take this
approach, when RIAA did consider
using a percentage-of-revenue model, it
included a substantial minimum fee
proposal in conjunction with the
percentage of fee proposal to address the
problems associated with low revenue
generating businesses. Specifically, the
RIAA proposal required that a Service
pay either '15% of revenues or $5,000
per $100,000 of a webcasters'perating
costs, whichever is greater. RIAA Reply
at 61, In this way, RIAA sought to avoid
the anomaly of allowing a business
unfettered use of the sound recordings
without reasonable compensation to the
copyright owners. Id. at 54, 61. This
formulation, however, would not have
given the webcasters the relief they seek
through the adoption of a rate based on
a percentage-of-revenues. In fact, under
RIAA's percentage-of-revenue
formulation, many webcasters,
including Live365, would have paid
more than they will under the Panel's
per performance rate structure.

The Register finds that the Panel's
decision not to set a percentage-of-
revenue fee option was not arbitrary in
light of the record evidence. First, it is
clear that the Services'rimary position
was to seek adoption of a fee based
upon performances and not a
percentage-of-revenue. Indeed, Dr.
Jaffe's model proposed a fee model
based on listener hours or number of
listener songs, and not a rate based upon
percentage-of-revenues, because a
royalty based upon actual performances
would be directly tied to the nature of
the right being licensed. Report at 37;
Jaffe W.R.T. at 31. Moreover, because
they took this position, Services argued
for a low minimum rate that would only
cover administrative costs and not the
value of the performances themselves-
an approach the CARP adopted in its
Report.

Moreover, the statute does not require
the CARP to offer alternative fee
structures, and the Services should not
have expected the Panel to do so,
especially when the Webcasters never
advanced a percentage-of-revenues
option in their own case. In fact, there
is no precedent in the statutory
licensing scheme anywhere in the
Copyright Act that would support
alternative rates for the same right.
Clearly, it cannot be arbitrary for the
Panel to choose not to deviate from the
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longstanding practice of establishing
only one rate schedule for a license.

5. The Yahoo! Rates—Evidence of a
Unitary Marketplace Value

The starting point for setting the rates
for the webcasting license is the Yahoo!
agreement. In that agreement, rates were
set for two different time periods. For
the initial time period covering the first
1,5 billion performances, Yahoo! agreed
to pay one lump sum of $1.25 million.
From this information, the Panel
calculated a "blended," per
performance rate of 0.0836. This value
represents the actual price that Yahoo!
paid for each of the first 1.5 billion
transmissions without regard to which
type of service made the transmission.
For the second time period, Yahoo! and
RIAA agreed to a differential rate
structure. One rate was set for
performances in radio retransmissions
(RR) (0.05(2 per performance) and
another rate was set for transmissions in
Internet-only (IO) programming (0.2g
per performance). These rates were first
used in early 2000 and do not apply to
the first 1.5 billion performances.

However, the CARP did not accept
these differentiated rates at face value.
The Panel engaged in a far-ranging
inquiry to determine how the parties
established the negotiated rates. What it
found was that Yahoo! agreed to a
higher rate for the IO transmissions in
exchange for a lower rate for the RR
because this arrangement addressed
specific concerns of both parties. In
particular, RIAA wished to establish a
marketplace precedent for IO
transmissions in line with rates it had
negotiated in earlier agreements, while
Yahoo! sought to negotiate rates which,
in the aggregate, yielded a rate it could
accept. Consequently, the Panel found
the rate for the IO transmissions to be
artificially high and, conversely, the
rates for the RR to be artificially low.
For this reason, it made a downward
adjustment to the IO rates and an
upward adjustment to the RR rates,

Before making this adjustment,
though, the Panel had to consider
whether it was reasonable to establish
separate rates for the two categories of
transmissions. In reaching its decision,
the Panel considered two facts, the fact
that the Yahoo! agreement provided for
two separate rates, and the fact that all
parties agreed that performances of
sound recordings in over-the-air radio
broadcasts promote the sale of records.
Report at 74, Based on this finding, the
Panel concluded that a willing buyer
and a willing seller would agree that the
value of the performance right for RR
would be considerably lower than for IO
transmissions. Moreover, it attributed

the existence of the rate differential in
the Yahoo! agreement to the
promotional value enjoyed by the
copyright owners from the performance
of the sound recordings by broadcasters
in their over-the-air programs, and not
to promotional value attributable to
transmissions made over the Internet.
Report at 74—75. Specifically, the Panel
found that, "to the extent that Internet
simulcasting of over-the-air broadcasts
reaches the same local audience with
the same songs and the same DJ support,
there is no record basis to conclude that
the promotional effect is any less."
Report at 75.

This finding, however, did not
prompt the Panel to make any further
adjustment for promotional value,
finding instead that the differential rates
in the Yahoo! agreement already reflect
"marketplace assessment of the various
promotion and substitution effects,
along with a myriad of other factors."
Report at 87. Primary among these
factors were the Most Favored Nations
(MFN) clause '2 and the cost savings to
Yahoo! in avoiding CARP litigation. The
Panel reasoned that Yahoo! was willing
to accept somewhat inflated royalty
rates in exchange for the costs it saved
by not participating in the CARP
proceeding, and for the MFN clause
which had some indeterminate value for
Yahoo!.

RIAA disagrees with the Panel's
analysis and these findings. As an initial
matter, it maintains that there was no
record evidence to support a separate
rate for commercial broadcasters. RIAA
Broadcaster PFOF 24—52, Second, it
argues that the Panel adopted a two-tier
rate structure for RR and IO
transmissions based on the different
rates in the Yahoo! agreement, and its
mistaken view of the significance of an
exemption in the lavv for a
retransmission of a radio station's
broadcast transmission within a 150
mile radius of the radio broadcast
transmitter in setting the rate for radio
retransmissions.ss See 17 U.S.C.
114(d) (1)(B).

Although RIAA maintains that in its
negotiations with Yahoo! it had argued
that the value of the radio
retransmission should not be based on
the location of the original radio
broadcast transmitter, it claims that it

as The MFN clause in the Yahoo! agreement is
discussed in detail in section IV.3, pg. 27.

» Section 114(d)(1)(B)(i) of the Copyright Act
provides an exemption from the digital performance
right for "a retransmission of a nonsubscription
broadcast transmission: Provided, That in the case
of a retransmission of a radio station's broadcast
transmission—(i) the radio station's broadcast
transmission is not willfully or repeatedly
retransmitted more than a radius of 150 miles from
the site of the radio broadcast transmitter."

was nervous about the application of the
150-mile radius exemption to
retransmissions made by third-party
aggregators, like Yahoo!, Consequently,
RIAA maintains that it agreed to a lower
rate for radio retransmissions, knowing
that its arguments for not exempting
these transmissions were weak, and
because Yahoo! agreed to pay for each
transmission without regard to the
exemption. The resulting adjustment for
the 150-mile exemption consisted of a
reduction to the base rate, 0.26, and
reflects the fact that about 70% of all
radio retransmissions fall within the
150-mile zone.24 In addition, RIAA
agreed to a further reduction to
compensate Yahoo! for any
"competitive disadvantage" it faced if
commercial broadcasters were found to
be totally exempt from the digital
performance right under a separate
exemption. 5

The Panel, however, did not credit
RIAA's explanation and concluded that
this concern over the exemptions,
especially the 150-mile exemption, had
no bearing on Yahoo! 's negotiations.
The Panel steadfastly maintained
throughout its report that Yahoo! 's only
aim in the negotiation process was to
achieve a rate that translated into an
acceptable overall level of payment, and
that it did not concern itself with the
legal consequences of the 150-mile
exemption. Report at 66—67. Thus, the
Panel characterized RIAA's arguments
in regard to the 150-mile exemption to
be nothing more than a "red herring"
and without effect in the negotiation
process. Id. at 85. Consequently, the
Panel found that Yahoo! willingly
granted RIAA's request for the "whereas
clause," relating to the transmissions
within the 150-mile radius, because it

se At the insistence of RIAA, the Yahoo!
agreement includes a "whereas" clause which
states that approximately 70 percent of Yahoo!'s
radio retransmissions are within a 150-mile radius
of the originating radio station.

» Section 114(d)(1)(A) exempts a
"nonsubscription broadcast transmission."
Following a lengthy rulemaking proceeding to
determine the scope of this exemption, the
Copyright Office concluded that the exemption
applies only to over-the-air broadcast transmissions
and does not include radio retransmissions made
over the Internet. 65 FR 77292, December 11, 2000.
This decision was upheld when challenged in the
United States District Court for the Eastern District
of Pennsylvania. See Bonneville Int'I, et al. v.
Peters, 153 Supp. 2d 763 (E.D. Pa. 2001). The case
is now on appeal to the United States Court of
Appeals, Third Circuit.

However, during the negotiation period and prior
to the Copyright Office's rulemaking decision and
the court's decision, Yahoo! had argued that it
would be at a competitive disadvantage if the courts
adopted the broadcasters interpretation of section
114(d)(1)(A) and found all transmissions made by
FCC-licensed broadcasters (those made over-the-air
and those made over the Internet) to be exempt
from the digital performance right.
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cost Yahoo! nothing. Yahoo!'s
perception of the clause, hovvever, did
not alter the significance of the
"whereas clause" to RIAA, who wanted
the provision included in the agreement
because it would allow RIAA to argue
before this CARP that the 0.05g rate for
radio retransmissions represents a real
rate of 0.2g, which was discounted to
account for the legal uncertainties at the
time of the negotiation. Report at 67.

Webcasters had problems with the
Panel's analysis, too. It found fault with
the Panel's approach to setting rates for
webcasting based on the rates in the
Yahoo! agreement. Webcasters object to
the methodology used by the Panel in
calculating the proposed rates,
especially the use of an inflated rate as
a starting point for setting the rates for
IO transmissions, Moreover, they
contest the use of any rate for IO
transmissions contained in the Yahoo!
agreement because Yahoo! had less
interest in negotiating a favorable rate
for these transmissions, which
constituted only 10% of its business.
Webcasters Petition at 30—40. Instead,
Webcasters argue that Yahoo! agreed to
the 0.2S rate for IO transmissions only
because it obtained a significantly lower
rate for its radio retransmissions, and
that any number of possible
combinations of rates could have been
set to achieve Yahoo!'s targeted rate.
Because of this, Webcasters argue that
the endpoints settled upon in the
agreement were patently arbitrary. The
Register concurs with the Webcasters'nalysis

on this point and finds that the
Panel's use of the IO rate was arbitrary
because of the IO rate, which, in and of
itself, did not reflect what the willing
buyers and vvilling sellers had agreed to
in the Yahoo! deal.

Another flaw in the Panel's reasoning,
according to Webcasters, was its
reliance on the 0.083g "blended rate" as
the lower end of the acceptable range of
IO rates. They argue that this rate
should not even be considered because
it was never negotiated as a performance
rate at all. This observation, however,
overlooks the fact that Yahoo! actually
paid this rate for 1.5 billion
performances without regard to the
nature of the performances. The fact that
the rate was not negotiated as a separate
rate for Internet-only transmissions does
not diminish its usefulness for purposes
of this proceeding. As the Panel asserted
throughout this proceeding, it is hard to
find better evidence of marketplace
value than the price actually paid by a
willing buyer in the marketplace.

The question, however, is whether the
rates in the Yahoo! agreement represent
distinct valuations of Internet-only
transmissions and radio

retransmissions. Ultimately, the Register
concludes that they do not and,
therefore, the Panel's reliance on these
specific rates for IO transmissions and
radio retransmissions as a tool for
setting the statutory rates is arbitrary.
The fundamental flaw in the Panel's
analysis, though, is not its acceptance of
the Yahoo! agreement as a starting
point. Rather, it is the Panel's
determination that the differential rate
structure reflects a true distinction in
value between Internet-only
transmissions and radio retransmissions
based upon the promotional value to the
record companies and performers due to
airplay of their music by local radio
stations, The Panel reached this
conclusion in spite of the fact that
nothing in the record indicates that the
parties considered the promotional
value of radio retransmissions over the
Internet when they negotiated these
rates.

RIAA maintains, and the Broadcasters
concur, that no evidence exists to
support the Panel's determination that
Yahoo! and RIAA considered and made
adjustments for the promotional value
of radio retransmissions. RIAA Reply at
48; Broadcasters Petition at 39. In fact,
the Broadcasters argue that it was
" 'patently'rbitrary for the Panel to
conclude that promotional value was a
"likely influence" on Yahoo!'s RR rate
when the record evidence showed that
neither party had ever suggested
anything of the kind." Broadcasters
Petition at 39, The Register agrees and
finds that the Panel's reliance on
promotional value to justify the price
differential for IO transmissions and
radio retransmissions was arbitrary. The
Panel's speculative conclusion that
"this factor was likely considered by
RIAA and Yahoo!, and is evidently
reflected in the resulting difference
between RR and IO negotiated rates,"
only serves to undermine the validity of
the Panel's final analysis on this point.
See Report at 75.

Moreover, the Panel's own earlier
findings with regard to the studies
offered to show that the Internet has a
promotional effect contradicts its later
finding concerning the promotional
effect derived from radio
retransmissions over the Internet. After
considering the two studies offered into
evidence by the Services, the Panel
categorically stated that it "could not
conclude with any confidence whether
any webcasting service causes a net
substitution or net promotion of the
sales of phonorecords, or in any way
significantly affects the copyright
owners'evenue streams," Report at 33—

34. It noted that "the Soundata survey
presented by Mr, Fine evinced a net

promotional effect of radio broadcasts,
but said little about the net promotional
effect of the Internet—and nothing about
the net promotional effect of
webcasting." Id. at 33. It went on to say
that "for the time period this CARP is
addressing, the net impact of Internet
webcasting on record sales is
indeterminate. Id. at 34. These
observations do not support a
conclusion that radio retransmissions
have a greater impact than IO
transmissions on record sales or that
either form of transmission has any
impact on record sales,

However, the CARP did conclude that
"to the extent promotional value
influences the rates that willing buyers
and willing sellers would agree to, it
will be reflected in the agreements that
result from those negotiations." Id. But
therein lies the problem, As discussed
above, RIAA and Yahoo! did not
consider promotional value when
negotiating the Yahoo! agreement,
therefore, its effect cannot be reflected
in the IO and RR rates set forth in the
Yahoo! agreement.

However, rejection of the CARP's
conclusion on this point does not
nullify the usefulness of the Yahoo!
agreement. The Register accepts the
Panel's determination that the Yahoo!
agreement yields valuable information
about the marketplace rate for
transmissions of sound recordings over
the Internet, and is a suitable
benchmark for setting rates for all the
reasons discussed in section IV.3, supra.
Moreover, a careful review of the record
support's the Panel's further finding that
in effect, the real agreement between
Yahoo! and RIAA was for a single,
unitary rate for the digital performance
of a sound recording and not the two
separate rates set forth in the
agreement—rates, which the Panel
found were artificially high (for IO
transmissions) and low (for RR).

The Register accepts the CARP's
conclusion that the differential rate
structure was developed to effectuate
particular objectives of the parties,
distinct and apart from establishing an
actual valuation of the performances.
Specifically, the Panel found that RIAA
obtained an artificially high IO rate in
an attempt to protect its targeted
valuation of IO transmissions for use in
this proceeding and Yahoo! received an
"effective rate" it could accept. Because
the record evidence supports this
finding, Report at 65, referring to Tr,
11256—57; 11281 (lvlandelbrot); Panel
Rebuttal Hearing Exhibit 1 at 4; Tr,
11279—81, 11395—96 (Mandelbrot); Tr.
10237—38 (Marks), it was not arbitrary
for the Panel to reach this conclusion.
Report at 64-65 (noting that "Yahoo! 's
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primary concern, as characterized by its
negotiator, was to negotiate a license
agreement under which it would pay
'the lowest amount possible', that
"Yahoo! was willing to accept a higher
IO rate in exchange for a lower RR rate
in order to achieve the lowest overall
effective rate for all its transmissions"
(emphasis added), and that Yahoo! was
pleased to achieve the lowest possible
overall rate."); (noting that "the bottom
line" combined rate was of paramount
importance to Yahoo!). Report at 74.
Moreover, Yahoo! maintains that it
would not have paid the 0.2 cent rate for
the IO transmissions but for the rate it
received for radio retransmissions
because the two rates, when considered
together, yielded an acceptable
"effective rate" for all transmissions.
The testimony of David Mandelbrot, the
Yahoo! representative, is particularly
informative on this point.

Question: When you entered into the
agreement with the RIAA, just looking
at the 0,2 cents per performance rate for
Internet-only broadcasting, you didn'
consider that an unfair rate, did you'?

Answer: Mandelbrot: We considered it
a higher rate than we would have paid
if we were just negotiating an Internet-
only rate. I would say we did not
consider it an unfair rate in the totality
of the entire agreement, which was that
we were getting the 0.05 cent rate for the
radio retransmissions.

Mandelbrot Tr. at 11347— '11348, This
statement supports a finding that
Yahoo!, the willing buyer in this case,
did not accept the stated IO rate as an
accurate reflection of what it would be
willing to pay for the right to make
those transmissions,

There is also scant evidence to
indicate that Yahoo! gave any serious
consideration to the effect of the 150-
mile exemption for certain radio
retransmissions when negotiating the IO
and RR rates. Mandelbrot maintained
that the exemptions were of little
significance to Yahoo!, since it was
"looking to use whatever [it] could to
get as low a rate as possible," Id. at
11381.; see also 11331 (Mandelbrot
admits using the ambiguities in the law,
even though they thought the arguments
in their favor were weak, solely for the
purpose of getting "an effective rate that
we could live with"). Again it is clear
that Yahoo!'s focus was the negotiation
of a rate at the lowest possible level that
would allow it to conduct business
without concerns about copyright
violations.

Where such determinations are based
on the testimony and evidence found in
the record, the Register and the
Librarian must accept the Panel's
weighing of the evidence and its

determination regarding the credibility
of a witness. Likewise, the Register and
the Librarian may not question findings
and conclusions that proceed directly
from the arbitrators'onsideration of
factual evidence in the record. In this
instance, the Panel credited
Mandelbrot's testimony and his
characterization of the negotiation
process, specifically concluding that his
testimony was credible, and that Yahoo!
understood the argument based on the
150-mile exemption had no significant
impact on the rates ultimately
negotiated.'0 Report at 67.
Consequently, we must accept the
Panel's assessment on this point, which
leads to the conclusion that the
"effective rate" achieved through the
unique rate structure represents the
value these parties placed on the
perfo11nance of a sound recording,
without regard to origin of or the entity
making the transmission.

Based upon a modification to the
Panel's approach for calculating rates
for making transmissions of sound
recordings under statutory license that
accepts as much of the Panel's reasoning
as possible, the base rate for each
performance is 0.07& (rounded to the
nearest hundredth). The methodology
for calculating this rate is presented and
discussed in full in section IV.8.

6. Are Rates Based on the Yahoo!
Agreement Indicative of Marketplace
Rates7

Many webcasters, including Live365,
maintain that the proposed rates derived
from the Yahoo! rates do not reflect
what a willing buyer would pay in the
marketplace for the right to make these
transmissions. Live365 maintains that
the Panel incorrectly analyzed the
evidence in the record. First, it notes
that the Panel itself found that many of
the rates in the voluntary agreements

» The Register finds that RIAA's explanation for
the rate structure is equally plausible. Certainly, at
the time the Yahoo! agreement was being
negotiated, the application of the general exemption
for a nonsubscription broadcast transmission, 17
U.S.C. 114(d)(1)(A), and the more specialized
exemption for radio retransmissions within 150
miles of the radio broadcast transmitter, 17 U.S.C.
114 (d)(1)(B)(I), was in dispute. Thus, it would have
been totally rational for the parties to fashion a rate
structure that accounted for possibly exempt
transmissions. It would have been logical to achieve
this end by discounting the unitary rate to reflect
the number of exempt transmissions which, in this
case, was approximately 70'!o of all the radio
retransmissions.

However, it is not for the Register or the Librarian
to choose between two equally plausible
explanations of the facts. The law requires that the
Librarian accept the Panel's determination unless
its conclusions are unsupported by the record.
Thus, having found record support for the Panel's
conclusion that the 150-mfle exemption played no
role in the final determination of the negotiated
rates, we must accept its finding on this point.

were prohibitively high, including a
revenue-based royalty set at 15'/e of a
webcaster's gross revenue. Live 365
Petition at 16. It then argues that it was
arbitrary for the Panel to make this
finding and then propose rates that
exceed the rates it deemed to be
excessive, and more than the market
could bear. Id. To make its point,
Live365 uses the Panel's per
performance rate and calculates how
much certain services would pay for the
digital performance right and translates
that amount into a percentage of
revenue metric. In each of the cited
examples, the amount to be paid based
on the proposed per performance rate
(as expressed as a percentage of
revenues) is considerably higher than
that that would be required under any
of the percentage-of-revenue models
proposed by any party at any time, For
example, under the Panel's proposed
rates, one service would purportedly
pay 21 /o of its gross revenue, a figure
which is considerably higher than the
15 /o of gross revenues contained in
many of the voluntary agreements
ultimately rejected by the Panel. Based
on this observation, Live365 contends
that the Panel's proposal runs counter to
the evidence and, therefore, it is
arbitrary, Id. at 18.

Moreover, Live365 argues that the
Panel failed to account for relevant
market factors, including how much a
webcaster can pay. Id. at 19. Webcasters
voice similar concerns, arguing that the
adoption of a per performance rate will
cause ruin to many webcasters who to
date have yet to generate a viable
income stream, Webcasters Petition at
60. In place of this structure, webcasters
assert that a percentage-of-revenue
model must be adopted in order to
address the economic situation facing
small, independent webcasters. They
maintain that those Services that
entered into voluntary agreements based
on a percentage-of-revenue will remain
in business while those operating under
the statutory license with its per
performance royalties will not.
Webcasters Petition at 62—63. In the
eyes of the Webcasters, such a result
reflects unexplained disparate treatment
of similarly situated parties, and
requires an adjustment to eliminate this
unjust and arbitrary result. Webcasters
also argue that the Panel failed to
articulate a rational basis for failing to
offer an alternative rate structure based
on percentage-of-revenue.

In addition, Live365 argues, as do the
Broadcasters, that Yahoo! is a
substantially different type of business
from small start-up webcasters who
would be unwilling to pay the same
rates as Yahoo! for the use of sound
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recordings. Thus, it contends that the
Yahoo! rates do not reflect what these
buyers would be willing to pay in the
marketplace. The implication is that
these businesses have expended
significant monies on start-up costs,
including software, infrastructure
development, and bandwidth, and
having not yet established substantial
revenue streams would be unable or
unwilling to pay the same rates, Live365
Petition at 7, 11. Moreover, Live365
argues that the rates set by the Panel
thwart Congressional intent "by making
Internet performances of sound
recordings economically unviable for
many webcasters." Live365 Petition at
21.

RIAA takes exception with the
Webcasters and Live365 on these issues.
It analyzes how much certain
webcasters and Live365 pay, as a
percentage-of-revenue, for sales and
marketing cost, personnel cost and
bandwidth. The results show that a
company's costs for these services can
amount to more than 100 times the
amount of a company's revenue,
whereas the projected costs of the
royalties for transmitting sound
recordings for the same time period are
no more than 2 times the amount of a
company's revenue. RIAA Reply at 57.
In all cases, these costs reflect the start
up nature of the industry, and not the
ultimate make or break point of the
business. Thus, a proposed fee that
results in royalty payments above the
current revenue stream for a webcaster
is not atypical or unexpected. Certainly,
if that were the measure of the value of
these services, then the costs for
employment, hardware, and
marketing—so essential to establishing
and maintaining the business—must
also be viewed as excessive and above
the fair market value for each of these
services. Clearly, that is not the case,
nor can one rationally conclude that it
should be the case.

Moreover, RIAA notes that the courts
have historically upheld rates set by the
CRT, even when users have argued that
the rates would cause the business to
cease certain operations. Where the
intent of Congress is to set a rate at fair
market value, as in this proceeding, the
Panel is not required to consider
potential failure of those businesses that
cannot compete in the marketplace. See
National Cable Television Ass'n. v. CRT,
724 F.2d 176 (D.C. Cir, 1983) (holding
that rates set at fair market value were
proper even though cable operators
argued that the rates were prohibitively
high and would cause them to cease
transmission of the distant signals at
issue,).

The law requires only that the Panel
set rates that would have been
negotiated in the marketplace between a
willing buyer and a willing seller. It is
silent on what effect these rates should
have on particular individual services
who wish to operate under the license.
Thus, the Panel had no obligation to
consider the financial health of any
particular service when it proposed the
rates. It only needed to assure itself that
the benchmarks it adopted were
indicative of marketplace rates.

7, Should a Different Rate be
Established for Commercial
Broadcasters Streaming Their Own AM/
FM Programming'

Although RIAA had argued that the
rate for commercial broadcasters should
be the same as the rate for Internet-only
webcasters, the Panel did not agree. It
did agree, however, that the rate for
commercial broadcasters should be the
same as the rate adopted for radio
retransmissions and that these rates
should be based on the Yahoo!
agreement.

It noted that the Yahoo! agreement
established rates for retransmissions of
the same types of radio station signals
as those directly streamed by
commercial broadcasters. Consequently,
it put the burden of proof on the
broadcasters to present evidence to
distinguish between the direct
transmission of their programs over the
Internet and the retransmission of the
same programming made by a third-
party, Broadcasters were unable to offer
any compelling evidence on this point.
Thus, in the end, the Panel was unable
to distinguish between commercial
broadcasters and radio retransmisions,
stating that "the record was utterly
devoid of evidence implying a higher
rate [for commercial broadcasters] and
insufficient [evidence] to warrant a
lower rate." Report at 84—85. (emphasis
in the original).

Nevertheless, Broadcasters are
troubled by the Panel's use of the
Yahoo! agreement to set rates for
broadcasters for two main reasons. First,
they argue that Yahoo! represents a
substantially different type ofbusiness.
Second, they maintain that the Panel
must make affirmative findings that the
businesses are comparable before
applying the same rates to both
Services, Broadcasters Petition at 26—27.

Indeed, Yahoo! offers a plethora of
services, making available hundreds of
radio stations, local television stations,
video networks, concerts, CD listening
programs, Internet-only music channels
and educational and entertainment
video programs. Id. at 28. Nevertheless,
an examination of the record clearly

shows that both business models are
fundamentally comparable in at least
one all-important way: they simulcast
AM/FM programs over the Internet to
anyone anywhere in the world who
chooses to listen, Even accepting the
fact that Broadcasters say their
fundamental business is to provide
programming to their local audiences,
the potential for reaching a wider
audience cannot be denied. Given that
the record indicates that 70% of
Yahoo! 's radio retransmissions are to
listeners within 1.50 miles of the
originating radio station's transmitter,
Yahoo!'s business with respect to radio
retransmissions seems to be very
similar. Moreover, the fact that Yahoo!
offers many additional services is not
relevant to this proceeding because the
Yahoo! agreement only addressed the
rates Yahoo! paid for streaming sound
recordings over the Internet. Had the
contract been tied to other services
offered by Yahoo!, it might well have
been inappropriate to use this contract
in this context. That is not the case and
so it was not arbitrary for the Panel to
rely on the Yahoo! contract to set the
rate for broadcasters who stream their
own programming over the Internet.

Commercial broadcasters then take
another approach and argue that they
never would have agreed to the rates
that Yahoo! paid because their purposes
for streaming differ from Yahoo!'s
purposes. Commercial broadcasters
assert that they began streaming in order
to have a presence "in the online world,
to maintain the local radio brand, and
as a convenience to their regular over-
the-air listeners," Broadcasters Petition
at 29. They then note that many
commercial broadcasters have already
ceased streaming because of an increase
in costs. They cite this fact as evidence
of their assertion that they would only
be willing to pay a significantly lower
rate than a third-party aggregator like
Yahoo! See Broadcasters Petition at 31,
fn 25 (offering examples of decisions
made by radio stations to cease their
streaming operations because of
bandwidth fees and dispute over royalty
fees between AFTRA and the
advertising agencies). They also cite the
testimony ofDavid Mandelbrot, who
testified that Yahoo! feared broadcasters
would be unwilling to absorb the rates
Yahoo! negotiated for streaming AM/FM
programming. Id. at 32. Based upon this
evidence, the Broadcasters and Live365
conclude that the Panel acted in an
arbitrary manner in setting the rates that
will put many services out of business.
Live365 Petition at 15, 18,

However, the Panel did consider the
differences between the two business
models, speculating that it was entirely
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possible that the cost to stream AM/FM
programming would be lower for
broadcasters than for third-party
aggregators like Yahoo! Id. at 84—85.
Had Broadcasters made that argument or
similar ones to show that Yahoo!
received greater value from its streaming
activities, the Panel may well have set
a lower rate for Broadcasters who stream
their own programming. Id. at 85. But as
the Panel observed, it cannot make
adjustments based on mere speculation.
So when the Panel found no record
evidence to distinguish these services, it
had no reason to offer a separate rate for
commercial broadcasters who stream
their own AM/FM signal over the
Internet. Id. at 84.

Moreover, RIAA points out that
Yahoo! never even tried to pass along
the costs of the transmissions to the
radio stations. Thus, no determination
could be made as to whether the
broadcasters would have accepted the
rate and paid it, or rejected it out of
hand. RIAA Reply at 45. RIAA's
observation is persuasive, as is the
Panel's general observation that the
record did not contain any evidence to
support a different rate for commercial
broadcasters. Thus, the Panel's decision
not to set a different rate for commercial
broadcasters was not arbitrary.

For these reasons, the Register accepts
the Panel's decision not to differentiate
between simulcasts made by
commercial broadcasters and simulcasts
of the same programming made by a
third-party aggregator. Accordingly, the
rate for commercial broadcasters
streaming their over-the-air radio
programs on the Internet is the unitary
rate gleaned from the Yahoo! agreement.

8, Methodology for Calculating the
Statutory Rates for the Webcasting
License

a. Calculation of the unitary rate. In
section IV.5, the Register rejected the
Panel's determination that the Yahoo!
agreement provided a basis for
establishing different rates for Internet-
only transmissions and radio
retransmissions. Instead, a
determination was made that the Yahoo!
agreement justified only a single rate
applicable to all transmissions, without
regard to the source of the transmission.
To calculate this unitary rate, it is
necessary to determine what Yahoo!
paid for the initial 1.5 billion
performances, based on the lump sum
payment, and what it expected to pay
for transmissions after that time.

The first calculation was actually
done by the Panel based upon Yahoo!'s
agreement to pay RIAA $1.25 million for
the first 1.5 billion transmissions made
by Yahoo!. It divided the amount paid

by the number of performances ($1.25
million/1,5 billion performances) to get
a "blended" rate of 0.083g per
performance. Report at 63. To determine
the "effective rate" for the second
period, a calculation must be made to
account for the differential IO and RR
rates, 0.2S and 0.05S, respectively, set
forth in the agreement and the relative
proportion of Internet-only
transmissions to radio retransmissions.
This is a simple arithmetic calculation
and one that Yahoo! had already
performed in order to gauge the actual
costs of the performances under the
differentiated rate structure. This
calculation yielded an "effective" or
"blended" rate of 0.065g per
performance based upon Yahoo!'s
expectation that 90% of its
transmissions would continue to be
radio retransmissions with the
remaining 10% being Internet-only
transmissions [((9 x 0.058) + (1 x 0.2!t))/
10]. Report at 63, citing Tr. 11279,
11292 (Mandelbrot), Panel Rebuttal
Hearing Exhibit 1 at 7.

Now the question is how to reconcile
these values to determine the unitary
rate. Although an argument can be made
for adopting either value, it makes more
sense to use both values and take the
average of the two. In this way, the final
unitary rate captures the actual value of
the performances made in the initial
period (for which Yahoo! paid a lump
sum for the first 1.5 billion
performances) and the projected value
of the transmissions at the agreed upon
rates for the remainder of the license
period; and it falls within the range of
acknowledged values of these
transmissions. Courts have long
acknowledged that rate setting is not an
exact science, and all that is necessary
is that the rates lie within a "zone of
reasonableness," See National Cable
Television Assoc. Inc. v. CII T, 724 F.2d
176, 182 (D.C. Cir. 1983) ("Ratemaking
generally "is an intensely practical
affair. The Tribunal's work particularly,
in both ratemaking and royalty
distributions, necessarily involves
estimates and approximations. There
has never been any pretense that the
CRT's rulings rest on precise
mathematical calculations; it suffices
that they lie within a "zone of
reasonableness"'). Thus, the record here
supports a "zone of reasonableness"
between 0,083'nd 0.065'.

Accordingly, the Register
recommends that the rate for making an
eligible nonsubscription transmission of
a sound recording over the Internet
under section 114 be set at 0.07 cents
per performance, per listener, the
midpoint of the "zone of
reasonableness."

Determination of this rate, however, is
not necessarily the end of the rate-
setting process. Webcasters had argued
for a downward adjustment to the rates
proposed by the Panel to compensate for
litigation cost savings and added value
due to MFN clause, Such arguments
apply with equal force to the unitary
rate proposed by the Register.
Webcasters Petition at 42-43. The
Webcasters'rgument is well taken and,
based on the record evidence, it is
reasonable to assume that the rates in
the Yahoo! agreement are slightly higher
to account for these two factors. See
Report at 68—69. However, there is a
problem in making an adjustment to the
proposed rate where the record contains
no information quantifying the added
value of the factors that purportedly
resulted in inflated rates, See Report at
29 (discussing lack of record evidence
quantifying value of any factor, other
than promotional value, that allegedly
influenced the negotiated rates). The
potential (but apparently
unquantifiable) added value attributable
to these 2 factors might present a
problem if the Register were proposing
a rate at the high end of the 0.065g—
0.083g range, but because the Register is
recommending a rate in middle of the
"zone of reasonableness," it is safe to
conclude that the recommended rate
falls into that zone of reasonableness
even taking these factors into account.

Similarly, Broadcasters argued for a
downward adjustment of the simulcast
rate to account for the promotional
value associated with over-the-air
broadcasts. Broadcasters Petition at 41.
The record, however, does not support
this suggestion. Indeed, the Panel did
acknowledge that over-the-air radio
retransmissions had promotional value,
but it concluded that "the net impact of
Internet webcasting on record sales is
indeterminate." Report at 34. This is not
to say that webcasting, including
simulcasting of over-the-air radio
programming, has no promotional
value, It only means that the record
companies gain similar benefits from
both types of transmissions.
Consequently, no adjustment is
necessary.

b, The 150-mile exemption. Under
section 114(d)(1)(B)(I), any
retransmission of a nonsubscription
broadcast transmission is exempt, as a
matter of law, from the digital
performance right, provided that "the
radio station's broadcast transmission is
not willfully or repeatedly retransmitted
more than a radius of 150 miles from the
site of the radio broadcast transmitter."
During the course of the negotiations
between RIAA and Yahoo!, there was a
great deal of uncertainty regarding this
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provision and whether it applied to
transmissions made over the Internet.
See discussion above, section IV,a,5.

As noted above (section IV.a.5.), in its
Petition, RIAA argued that during the
course of the negotiations between
RIAA and Yahoo!, there was a great deal
of uncertainly regarding this provision
and whether it applied to transmissions
made over the Internet, RIAA argued
that because of this uncertainty, it had
been willing to agree to a lower radio
retransmission rate. In fact, RIAA
pointed out that its chief negotiator had
advised its negotiating committee that
RIAA's arguments against application of
the 150-mile exemption to a
retransmitter such as Yahoo! "are not
particularly strong." RIAA Petition at
20,

Confronted with the assertions made
in RIAA's petition which indicated that
RIAA itself had had considerable doubts
on the subject at the time of the
negotiations, the Register felt compelled
to determine whether radio
retransmissions over the Internet to
recipients within 150 miles of the radio
transmitter are, in fact, eligible for the
section 1'l4(d)(1)(B) exemption.27 The
Register issued an order on June 5, 2002,
asking the parties to brief two legal
questions concerning the 150-mile
exemption. The first question asked
whether a retransmission over the
Internet of a radio station's broadcast
transmission to a recipient located
within 150 miles of the site of the radio
broadcast transmitter is an exempt
transmission pursuant to 17 U.S.C.
114(d)(1)(B). The second question then
queried whether the exemption would
still apply to radio retransmissions
made within the 150-mile radius by a
Licensee, in the case where that same
service is simultaneously retransmitting
the radio station's broadcast
transmission of one or more recipients,
located more than 150 miles from the
site of the radio broadcaster's
transmitter.

Section 114 could be read as allowing
a Licensee to take advantage of the
exemption for all Internet
retransmissions of a radio broadcast to
recipients within a 150 mile radius of
that radio station's transmitter. The

» If the Register had concluded that Internet
retransmissions to recipients located within the
150-mile radius are exempt, she most likely would
have recommended an adjustment of the 0.074 per
performance rate as applied to radio
retransmissions to take into account the record
evidence that approximately 70% of radio
retransmissions are to recipients located within 150
miles of the radio transmitter. The result would
have been a radio retransmission rate of .02s per
performance, and correspondingly lower rates for
radio retransmissions by non-CPB, noncommercial
broadcasters.

statutory language, however, does not
make clear whether that same Licensee
would retain the benefit of the
exemption for those transmissions if
additional retransmissions of the radio
broadcast signal were also made
"willfully" or "repeatedly" outside the
150-mile radius.

A critical piece in the analysis is the
meaning of the word "retransmission."
Each retransmission of a radio signal
over the Internet may be viewed as a
discrete, point-to-point transaction to be
considered on its own merit without
reference to further retransmissions
made by the Licensee. Alternatively, the
reference to "willful and repeated" may
require consideration of each
retransmission, together with all other
retransmissions, made by the Licensee
to multiple listeners over a period of
time, both inside and outside the 150-
mile radius.

Having considered the

parties'esponses,the statutory language and its
relationship to section 112, the Register
now concludes that the exemption is
not applicable to radio retransmissions
made over the Internet. While Copyright
Owners and Performers offer many
arguments in support of their position
that radio retransmissions within 150
miles of the radio station's transmitter
are not exempt, and while Broadcasters
offer many arguments to the contrary,
the critical piece of the analysis—and
the argument that the Register finds
persuasive—is found in the text of
section 112(e). This section provides a
statutory license for making ephemeral
recordings only to "a transmitting
organization entitled to transmit to the
public a performance of a sound
recording under the limitation on
exclusive rights specified by section
114(d)(1)(C)(iv) or under a statutory
license in accordance with section
114(f)." 17 U.S,C. 112(e)('I).

The statutory license for ephemeral
recordings in section 112(e) was enacted
as part of the same section of the
DMCA—section 104—that expanded the
section 114 statutory license to include
webcasting. The purpose of this
ephemeral recording statutory license
was to enable business establishment
services and services using the new
section 114 statutory license for
webcasting to make the ephemeral
recordings they need to make in order
to facilitate their licensed transmissions,
and in recognition of the fact that the
exemption in section 112(a) permitting
the making of a single ephemeral
recording might not be adequate. See
H.R. Rep. 105—796, at 89—90.

Congress expressly provided in the
DMCA amendments that business
establishment services operating under

the section 114(d)(1)(C)(iv) exemption
are eligible for the section 112(e)
statutory license for ephemeral
recordings in order to facilitate Internet
transmissions by business transmission
services. Congress's failure to do the
same for services operating under the
section 114(d)(1)(B) exemption
demonstrates that Congress did not
contemplate that that exemption would
be available to services making
retransmissions via the Internet.

Moreover, if section 114(d)(1)(B) were
interpreted as providing an exemption
for a radio retransmission over the
Internet, when that retransmission is to
a recipient located within 150 miles of
the radio station's transmitter, the
Licensee could not make ephemeral
recordings to facilitate such an exempt
retransmission. This interpretation
would put the Licensee in the illogical
position of having a right to retransmit
the radio signal, but no means of
accomplishing the retransmission
without negotiating private licenses to
make ephemeral recordings to facilitate
the exempt transmissions. At the same
time, the Licensee could operate under
a statutory license for making the
ephemeral recordings to facilitate its
non-exempt transmissions beyond the
150-mile radius made pursuant to the
section 114(f) statutory license. As RIAA
points out in its response to the June 5
Order: "Such a result is inconsistent
with one of the purposes of the DMCA
statutory licenses to create efficient
licensing mechanisms for copyright
owners and webcasters," citing H.R.
Rep. 105—796, at 79—80 (1 998).
Consequently, the better interpretation
of the section 114(d)(1)(B) exemption is
to consider all retransmissions of a
License in the aggregate, vvhich logically
means that no Internet retransmissions
are exempt under section 114(d)(1)(B).

Based on the interplay between
sections 112 and 114, the better
interpretation of the law is that the
exemption does not apply to radio
retransmissions made over the
Internet,sa

"Copyright Owners argue that the Copyright
Office had already decided this issue twice before:
(1.) In its decision in a rulemaking announced
December 11, 2000 that transmissions of a broadcast
signal over a digital communications network, such
as the Internet, are not exempt from copyright
liability under section 114(d)(1)(A), Public
Performance of Sound Recordings: Definition of a
Service, 65 FR 77292; and (2) in an Order issued
july 16, 2001, in which the Office stated that the
"Panel must use the "willing seller/willing buyer"
standard to set rates for all non-interactive,
nonsubscription transmissions made under the
section 114 license, including those within 150
miles of the broadcaster's transmitter." (Emphasis
added.) The Register made no such decision on
either occasion.
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9, Rates for Other Webcasting Services
and Programming

a. Business ta business webcasting
services. Some Services provide
specialized Internet radio-like stations
to businesses rather than directly to
consumers, These business-to-business
webcasting services (B2B) are in many
respects analogous to business
establishment music services 20 and can
provide programming customized to the
demographics of the customers of a
particular business. Report at 78, For
this reason, RIAA had proposed setting
a higher rate for business to business
webcasting services than for business to
consumer (BZC) services. The Panel,
however, rejected this suggestion,
finding that the evidence did not
support a higher rate for B2B services.
It found that most of the agreements for
such services had rates near or below
the predominant rate set for standard
Internet-only transmissions, Report at
79. Thus, the Panel concluded that it
had "found insufficient evidence to
support a separate rate for syndicator
services", and set the rate accordingly at
0.14(t per performance, just as it had for
Internet-only performances. Id.

RIAA argues for a premium rate for
these Services, because they syndicate
their programming through third-party
non-entertainment websites, RIAA
maintains that these transmissions are
outside the scope of the webcasting
license, and consequently, services
should pay a premium when they make
transmissions through non-
entertainment websites. RIAA Petition
at 50-52. In response, Webcasters argue

The scope of section 114(d)(1)(B) was not at issue
in the December 2000 rulemaking on the status of
broadcasters. Likewise, the July 16 Order was in
response to Copyright Owners'otion for
Dec)aratory Ruling Concerning Statutory Standard,
in which Copyright Owners argued that one of the
Services'itnesses was "in effect" arguing for "an
exemption for AM/FM Webcasts within the 150-
mile area." However, the testimony in question
actually was arguing only that in determining the
radio retransmission rate, the CARP should take
into account that no royalty is payable on non-
Intemet radio retransmissions within the 150-mile
radius because of the promotional value those
retransmissions have on record sales. The witness
asserted that because "local distribution of exactly
the same material via the Internet has identical
economic effects," the Panel should exclude from
its calculations "recipients of those transmissions
who lie within 150 miles of the station's
transmitter." Fisher Testimony at Q 52. In their
opposition to the motion, the Services made no
argument that Internet retransmissions are exempt
under section 114(d)(1)(B), and the Office made no
ruling with respect to the exemption. Thus, until
the responses to the June 5, 2002 order were filed,
the issue had never been joined, much less decided,
on whether radio retransmissions within the 150-
mile radius are exempt, and the issue had never
been decided.

sv See footnote 6, supra, for a description of a
Business Establishment Service.

that the "value of the performance does
not change merely because of the
technology of the webcaster or the fact
that the sound recording is heard when
it is accessed at a third-party website
rather than the originating webcaster's
website." Webcasters Reply at 57.
Moreover, they maintain that RIAA
offered no evidence to demonstrate that
these transmissions should be valued at
a higher rate. In fact, the record
indicates the opposite. Most of the RIAA
voluntary agreements which permit the
licensee to distribute its webcasts to
third-party websites contain no
premium for this practice. Id. at 59.

Thus, based on the weight of the
evidence, it was not arbitrary for the
Panel to conclude that a separate rate
should not be set for syndication
services. The Panel is responsible for
weighing the evidence and so long as
the record supports its decision, the
Register will not second-guess the
Panel's finding of fact. Nevertheless,
this determination does not end the
inquiry. RIAA correctly cites section
114(j)(6) of the Copyright Act for the
proposition that an eligible
nonsubscription transmission does not
include those made by a service whose
primary purpose is to sell, advertise, or
promote particular products or services
other than sound recordings, live
concerts, or other music-related events.
Thus, in any given case a determination
would have to be made to ascertain
whether such transmissions are covered
under the statutory license. This
proceeding, however, is not the
appropriate vehicle for such a fact-
specific determination. If a court
determines that the transmissions made
by a particular business-to-business
service fall outside the scope of the
webcasting license, then those
transmissions are acts of copyright
infringement unless the service obtains
licenses from the copyright owners. In
such cases, an infringement action
would be the appropriate course of
action, rather than the imposition of a
premium rate for such transmissions as
suggested by RIAA. No rate—premium
or otherwise—can be set for a
transmission that does not comply with
the terms of the license,

b. Listener-influenced services. There
was also much discussion about
listener-influenced services that allow
the listener some control over the
programming through on-line ratings
and skip-through features. RIAA's
position first and foremost is that these
services do not qualify for the
webcasting license. However, RIAA also
proposed a much higher rate for these
services in the event the Panel
discerned a need to set a separate rate

for these services. Again, the Panel
found no record support for setting a
separate and higher rate for listener-
influenced services. It rejected the
agreements between RIAA and non-
DMCA compliant services because the
rates in those agreements were for rights
beyond. those granted under the
statutory license. Nor could the Panel
discern from the record evidence which
services would be subject to the basic
webcasting rate as distinguished from
the rate for listener-influenced services.
Consequently, the Panel decided "that
so long as a service complies with, and
is deemed eligible for the statutory
license, it should not pay a separate rate
based upon listener influence." Report
at 81.

The Register finds the Panel's analysis
to be consistent with the law, and thus
accepts the Panel's decision not to set a
separate rate for transmissions which
might not come within the scope of the
license. Again, if transmissions made by
a listener-influenced service are
determined to be outside the scope of
the statutory license, the proper course
of action would be for the parties to
negotiate a voluntary agreement for
these transmissions, or for the copyright
owner to file a copyright infringement
suit against the service. The Panel has
no authority to propose a rate for any
transmission which cannot be made
lawfully under the statutory license.

c, Other types of transmissions. A
broadcaster may stream three different
types of programming in addition to a
simulcast of its AM/FM radio signal: (1)
"Archived" (previously aired) radio
programming; (2) "side channels"
(Internet-only programming); and (3)
"substituted programming"
(programming that replaces over-the-air
programming that has not been licensed
for simulcast over the Internet). The
question for the Panel was whether such
programming is the same or
substantially similar to radio
retransmissions or Internet-only
programming.

In making its decision, the Panel first
considered the definition of a "radio
retransmission performance." It found
that the record failed to provide a
coherent and workable definition,
rejecting both the definition set forth in
the Yahoo! agreement and the one that
was included in the defunct settlement
agreement between RIAA and the
commercial broadcasters. Instead, it
adopted the definition of the term
provided by Congress in the statute
which defines the term as "a further
transmission of an initial transmission
* * * if it is simultaneous with the
initial transmission." See 17 U.S.C.
114(j)(12). Based on this definition, the



45258 Federal Register / Vol. 67, No. 130/Monday, July 8, 2002/Rules and Regulations

Panel concluded that a transmission
made as part of archived programming,
side channels or substituted
programming was something other than
a radio retransmission and, therefore,
not entitled to the lower rate proposed
for radio retransmissions. Instead, it
agreed with RIAA that the programming
was essentially the same as Internet-
only programming, and without any
record evidence to substantiate a
different rate, should be subject to the
0,14g IO rate.

Broadcasters do not contest the
Panel's determination with respect to
side channels, and they recommend that
the Librarian provide that the side
channel rate be set at the webcaster rate
expressly without prejudice to
reconsideration in a subsequent CARP
proceeding. Broadcasters Petition at 56.
They do, however, object to the
imposition of the rate for IO
transmissions on the performances of
sound recordings made during the
transmission of an archived program or
a substituted program. Id, at 55.
Broadcasters'rguments no longer have
any relevance under the statutory rate
structure proposed by the Register,
which proposes a single, unitary rate for
all transmission. This fact in
conjunction with the Panel's
observation that the Yahoo! agreement
did not differentiate or even recognize
these alternative categories supports a
determination that no separate rate
should be set for these transmissions.

10. Rates for Transmissions Made by
Non-CPB, Noncommercial Stations

National Public Radio ("NPR") and
the National Religious Broadcasters
Music License Committee ("NRBMLC")
were the only two representatives of
non-commercial stations participating
in this proceeding. NPR reached a
private settlement with the Copyright
Owners during the proceeding and
withdrew. In considering what the rate
should be for the stations represented by
NRBMLC and any other noncommercial
station operating under the statutory
license, the panel first considered past
CARP decisions involving the statutory
licenses. It found that a prior CARP had
considered and distinguished
commercial stations and noncommercial
stations on the basis of their financial
resources, noting that noncommercial
stations depend upon funding from the
government, business, and viewers,
whereas commercial broadcasters
generate a revenue stream through
advertising, Report at 89, citing CARP
report adopted by Librarian on
September 18, 1998, Noncommercial
Education Broadcasting Rate
Adjustment Proceeding, 63 FR 49823,

Moreover, the earlier Panel determined
that a rate set for a commercial station
is an inappropriate benchmark to use
when setting a rate for the same right for
noncommercial stations because of
these economic differences between
these businesses. Specifically, it
acknowledged that use of a rate set for
a commercial broadcaster would
overstate the market value of the
performance for a noncommercial
station.

Next, the Panel examined RIAA's
approach, which focused on the amount
the performing rights organizations
("PROs") were awarded in the 1998
Noncommercial Education Broadcasting
Rate Adjustment Proceeding for use of
their works by noncommercial stations.
It adduced that they received '/s the
amount of the fees paid by the
commercial stations. Based on this
precedent, RIAA offered the
noncommercial stations a rate that
corresponds to '/s the rate to be paid by
commercial broadcasters.so The Panel,
finding no other evidence in the record
to support a different rate, adopted the
RIAA proposal for radio
retransmissions, and proposed a rate of
0.02g per-performance (one-third of the
0.07(t per performance rate, rounded to
the nearest hundredth of a cent) for
these transmissions only. Just as with
the commercial broadcasters, the Panel
found that archived programming
subsequently transmitted over the
Internet, transmissions of substituted
programming, and transmissions of side
channels constitute a transmission more
akin to an Internet-only event.
Consequently, it proposed a per
performance rate for noncommercial
broadcasters of 0.05(t (one-third the rate
paid by commercial broadcasters and
webcasters for IO transmissions) for
each sound recording included in these
transmissions. This rate, however, is
meant to apply only to the first two side
channels—and not to additional side
channels—in order to avoid the
possibility of a noncommercial
broadcaster gaining a competitive
advantage over the commercial
broadcasters and webcasters who

'o RlAA stated that "the Noncommercial
Broadcasters should pay the same royalty rates that
apply to Webcasters and commercial broadcasters,
which are based on a benchmark derived from
marketplace agreements for the same and closely
related rights." RIAA PFFCL concerning the
Broadcaster Royalty Rate ()an. 25, 2002) at I 44; bnt
see, Reply of Copyright Owners and Performers to
Non-CPB Entities (Dec. 18, 2001) at 3 ("Copyright
Owners are willing to accept a rate for
Noncommercial Broadcasters that is no less than
one-third of the rate paid for commercial
broadcasters.").

initiate Internet-only programs and do
so at a higher cost.

Non-CBP broadcasters argue in their
petition to set aside the CARP report,
that the Panel failed to set the
appropriate rates in two ways. They
contend that the Panel ignored the
record evidence which clearly
established that the noncommercial
stations are fundamentally different
from commercial broadcasters and
webcasters, and less viable
economically, thus requiring the Panel
to establish a lower rate for these
stations. They also dispute, like the
Webcasters and the commercial
broadcasters, the Panel's decision to
reject, as a benchmark, the amount of
royalty fees these services pay for the
use of the underlying musical works in
an analog market under a separate
compulsory license. Non-CPB Petition
at 4. They then calculate a ratio between
what a commercial broadcast station
pays for use of the musical works in the
analog world and what on average the
non-CPB stations pay in the same
market, based on an estimation of the
number of stations, and the amount of
royalties the stations paid for use of
musical works in their over-the-air
broadcasts. From these calculations,
they suggest that a noncommercial
broadcaster, on average, pays only '/acth
the amount of royalties that a
commercial station pays for use of the
same musical works and argue for a rate
equal to '/acth the amount that
commercial broadcasters will pay.
Alternatively, they request a flat rate of
$100 per station, see Non-CPB,
Noncommercial Broadcasters Reply
Petition at 5, and argue that in no case
should the rate exceed '/s the rate
adopted for commercial broadcasters.
Non-CPB, Noncommercial Broadcasters
Petition at 9.

NRBMLC also turned to the rates for
the statutory noncommercial
broadcasting license and argued that the
rates for the webcasting license should
be based upon the rates currently paid
to performing rights organizations for
use of the musical works in over-the-air
programs under this license. The Panel
rejected this proposal on a number of
grounds, First, it noted that those rates
were the subject of prior settlements
which stated that the negotiated rates
for the noncommercial license were to
have no precedential value for future
rate setting proceedings for the
noncommercial license. In light of this
term, the Panel found the rates for the
statutory noncommercial license had no
relevance to the current proceeding. Not
only were the rates for a totally different
right, but they apparently have no
precedential value for considering
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future statutory noncommercial rates for
use of the musical works. Report at 90.
Second, the panel considered rates
proposed by Dr. Murdoch, the expert
witness for NPR, who at the request of
the Panel made an attempt to identify an
appropriate rate for noncommercial
stations based on the fees currently paid
to the PROs. Although she complied
with the request of the Panel, she
expressed severe reservations about her
own conclusions, citing numerous
problems with her own calculations.
Report at 91. For these reasons, the
Panel rejected Murdoch's proposed
rates.

RIAA supports the Panel's decision,
noting that the non-CPB,
noncommercial broadcasters failed to
offer any differential rate for this type of
service in its direct case or an expert
witness who could support their
ultimate request for a $100 flat rate. The
only witness who testified on behalf of
this group was Joe Davis, who works for
a commercial broadcaster, and had only
anecdotal information concerning
noncommercial stations, Because of his
lack of expertise in this area, the Panel
did not credit his testimony. Such
action on the part of the panel is not
arbitrary.

Nor was it arbitrary for the Panel to
decide not to rely on the statutory rates
set for use of the musical works by
noncommercial broadcasters. The
arbitrators rejected the non-CPB,
commercial broadcasters'equest to
look to these rates because the
agreements, at the insistence of the
parties to the agreements, are not even
considered precedent for setting future
rates for the use of the musical works,
If anything, it would be arbitrary to rely
on these values as a benchmark for
setting rates for a completely different
category of works when they had no
acknowledged value for readjusting the
rates for the works to which they do
apply. Had the Panel wished to use
these rates, it needed at the very least an
opportunity to examine the
circumstances surrounding the adoption
of the "no precedent" clause. It would
have also required record evidence to
substantiate such bold assertions on the
part of the users as the notion that these
rates were set at a rate higher than what
would have been negotiated in the
marketplace. Non-CPB Broadcasters
Reply Petition at 7; RIAA Reply at 11.
Because of these infirmities, the Register
finds the Panel did not act arbitrarily in
rejecting the rates set for the section 118
license as a benchmark.

Thus, in the end, the Panel accepted
RIAA's proposal to set the rate for
noncommercial broadcasters at one-
third the rate established for commercial

broadcasters. The Panel also provided a
separate rate for archived programming
subsequently transmitted over the
Internet, substituted programming and
up to 2 side channels set at one-third
the rate established for Internet-only
transmissions. The Panel made this
adjustment based on its determination
that a noncommercial broadcaster
should not be subject to commercial
rates when streaming programming
consistent with the educational mission
of the station, over the Internet. Report
at 94. However, the Panel imposed a
limitation on the use of this reduced
rate for Internet-only transmissions to
avoid the possibility that a non-CPB
broadcaster could use its unique
position to essentially become a
commercial webcaster.

The Register accepts the Panel's
methodology for setting the rate for
noncommercial broadcasters. The rates
proposed by the Panel, however, must
be adjusted to reflect the Register's
recommendation to set a unitary rate for
both commercial broadcasters and
webcasters. Using the proposed base
rate of 0.07'nd reducing this value by
two-thirds, the adjusted rate for non-
CPB, noncommercial broadcasters is
0.02tt (one-third of 0.07tt, the base rate
for all transmissions, rounded to the
nearest hundredth) per performance, per
listener. This rate shall apply to a
simultaneous retransmission of the non-
CPB, noncommercial over-the-air radio
programming, archiving programming
subsequently transmitted over the
Internet, substituted programming, and
up to two side channels. The rate for all
other Internet-only transmissions is
0.07tt.

One last disputed issue raised by the
non-CPB, noncommercial broadcasters
is the imposition of the same $500
minimum fee that the CARP set for all
other licensees. They argue that a $500
minimum fee far exceeds any reasonable
rate that should be imposed on this
category ofusers in light of the financial
considerations that distinguish them
from the other services. Non-CPB
Broadcasters Reply Petition at 10. In
support of this position, the users cite
Dr, Murdoch's testimony to illustrate
that the Internet license for use of
SESAC's repertoire is less than $100.
But this is not the total amount that a
noncommercial station would pay; it
would also have to pay fees to BMI and
ASCAP in order to license all the works
included in the sound recordings
covered by the section 114 license. The
minimal amount that a webcaster must
pay to cover the combined works
administered by the three PROs is $673,
more than the proposed minimum rate
to operate under the section 114 license,

Webcasters PFFCL 'Jj 363. In any event,
the Panel set the rate at $500 to cover
administrative costs to the copyright
owners and access to the sound
recordings. It was not arbitrary to
impose a minimum fee on the Non-CPB,
noncommercial broadcasters that merely
covers costs for these rudimentary
purposes nor can it be deemed excessive
in light of what these entities pay the
PROs for the public performance of
musical works.

11, Consideration of Request for
Diminished Rates and Long Song
Surcharge

RIAA requested a surcharge for songs
longer than five minutes. RIAA PFFCL
'jj 210. Its request was denied because
the Panel did not find that such a charge
was included in most of the relevant
license agreements. Report at 105.
RIAA, however, argues that the Panel
misread the Yahoo! agreement. RIAA
Petition at 42. It notes that Yahoo! could
estimate the number of performances it
made by multiplying its listening hours
by a fixed number of performances and
that when it did so, the record
companies received compensation for
[material redacted subject to a protective
order] performances, even though
Yahoo! may have only played, for
example, 5 12-minute classical
recordings in an hour. Id. The Yahoo!
agreement, however, does not require
that it employ the estimation
methodology; it merely states that
Yahoo! may make this calculation.
Thus, there was no probative evidence
that the marketplace valued a classical
sound recording, or similar sound
recordings of longer than average
duration, at a different rate.
Consequently, it was not arbitrary for
the Panel to reject RIAA's suggestion to
impose a "long song" surcharge. In any
event, it is highly likely that this
concern will be addressed for the time
period to which these rates apply, since
most services will be using the
estimation formula for calculating the
number of performances which assumes
15 performances for each aggregate
tuning hour,s'ee section IV.11, infra.

On the other side, webcasters asked
that there be no royalty fee for songs
that are less than thirty seconds long,
citing technology problems or the use of
song-skip functions. Webcasters Petition
at 71. The Panel disagreed and saw no

s'evertheless, RIAA has raised a valid point and
future CARPs should carefully consider how to
value performances of longer recordings, such as
classical music, to ensure that the copyright owner
is fully compensated. That being said, no party
should assume that a particular approach to the
problem is being advocated by the Register for
adoption by a future CARP.
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need to make any adjustment. It noted
that the use of the blended rate from
which it calculated the proposed rates
was itself based upon figures which
already took into account problem
performances that had occurred during
the initial period. This adjustment was
expressly made for the first 1.5 billion
transmissions only. Report at 106—107.
The Panel chose not to make a similar
adjustment for subsequent performances
because the Yahoo! agreement did not
provide for such an adjustment,

Likewise, the Panel determined that
the use of the skip function provides a
benefit to webcasters and it saw no need
to penalize copyright owners for the
benefit that flowed to the users through
a conscious use of a function provided
by the service. Moreover, none of the
negotiated agreements provided for any
reduction in rate for skipped songs.
Report at 107. Consequently, the Panel
did not provide a lower rate or
exemption for truncated performances
resulting from use of the skip song
function.

The Webcasters object to the Panel's
conclusion, maintaining that the Panel
failed to adequately explain its decision
and consider relevant evidence. See
Webccasters Petition at 71. They
contend that the Panel should have
given more weight to three of the 26
agreements, which provided an
exemption for performances less than
thirty seconds in duration. Such action,
would itself, have been arbitrary.
Clearly, the Panel could not rely on
these agreements when it had already
disregarded them for purposes of
establishing the royalty rates.

Moreover, RIAA makes a number of
arguments in support of the Panel's
decision. First, it notes that the
performance of even a portion of a
sound recording without a license is an
infringement of a copyright owner's
rights. As such, there is no a priori
reason for making 30-seconds-or-fewer
performances exempt from royalty
obligations. Second, RIAA cites 17
U.S.C. 114(h)(2)(B) to demonstrate that
Congress recognized the value of
performances of limited duration and
the right to license such performances.
Specifically, this section exempts
copyright owners licensing public
performances of sound recordings from
the requirement to make these sound
recordings available on no less favorable
terms or conditions to all bona fide
entities, when they are licensing
promotional performances of up to 45
seconds in duration. RIAA Reply at 71—

75. These arguments support the Panel's
decision not to exempt performances of
thirty seconds or less, and as such, its

decision is neither arbitrary nor contrary
to law.

The Panel did, however, grant the
users an exemption for incidental
performances, citing the existence of a
similar term in the Yahoo! agreement as
the basis for its decision, Specifically,
the Panel "exclude[d] transmissions or
retransmissions that make no more than
incidental use of sound recordings,
including but not limited to, certain
performances of brief musical
transitions, brief performances during
news, talk and sports programming,
commercial jingles, and certain
background music," Report at 108. This
is not a disputed provision.

With the agreement of the parties, the
Panel also exempted performances of
sound recordings made pursuant to a
private license agreement. Id.

The Register notes, however, that the
Webcasters'oncerns regarding the
Panel's determination not to grant its
request to impose no royalty on songs
less than 30 seconds in duration are
ameliorated for the current licensing
period. Under the proposed terms of
payment, a service may estimate the
number of performances for purposes of
determining the extent of copyright
liability on an "Aggregate Tuning Hour"
basis, which calculates payment on the
basis of 15 performances per hour.32
This approach alleviates a Licensee's
obligation to account for and pay for
each performance, including those that
are less than 30 seconds in duration.

12. Methodology for Estimating the
Number of Performances

Until each service can account for
each performance, and is required to do
so, there is a need for a methodology
that will allow a service to make a
reasonable estimate of the number of
performances. Accordingly, the Panel
proposes the following procedure:

For the period up to the effective date of
the rates and terms prescribed herein, and for
so days thereafter, the statutory licensee may
estimate its total number of performances if
the actual number is not available. Such

» The Webcasters had advocated the use of
"Aggregated Tuning Hours" as a way to address
their concerns regarding the Paners decision uot to
provide a lower rate for partial performauces.
Webcasters Petition at 71-72. Their argument,
however, is not the bases for the Register's
recommendation to provide for use of the
estimation methodology throughout the license
period.

The Register is proposing this course of action in
the short term merely to address separate concerns
of the Register regarding the logistics involved in
reporting the number of performances of sound
recordings. This recommendation on the part of the
Register should in no way be construed as
undermining the Paueps decision that
trausmissions of sound recordings of less than se
seconds are compensable.

estimation shall be based on multiplying the
licensee's total number of Aggregate Tuning
Hours by 15 performances per hour (1
performance per hour in the case of
retransmissions of AM and FM radio stations
reasonably classified as news, business, talk
or sports stations, and 12 performances per
hour in the case of all other AM and FM
radio stations).

Report at 110.
The Broadcasters object to the Panel's

formulation for estimating the number
of performances, arguing that for many
program formats, e.g., news, business,
talk, or sports stations, the estimate
would likely significantly overstate the
use of music by these stations.
Broadcasters Petition at 57. However,
they do not offer an alternative
methodology for calculating these
performances. Moreover, a mere
likelihood of overstating the values in
some cases is not enough to undo the
Panel's formulation.

Likewise, Webcasters argue that the
30-day cutoff period for using the
methodology for estimating the number
of performances is arbitrary because
there is no record support for this
determination, Webcasters Petition at
72. Instead, they propose allowing the
Services to employ this methodology
through the remainder of the current
licensing period, which ends December
31, 2002, since it will be used, in any
event, by most Services for purposes of
calculating their liability for their past
usage of the sound recordings. Id.

What is troubling about this provision
is the Panel's determination to require a
full accounting of each performance
beginning 30 days after the effective
date of the order setting the rates and
terms. The Report documents that many
services are not currently equipped to
track or accurately account for each
performance, and the Register agrees. In
fact, until the issuance of final rules
regarding Records of Use, there are no
requirements for tracking these
performances. Because the Office has
yet to establish just how a service will
account for its use of the sound
recordings, the Register determines that
the proposed timeframe for requiring a
strict accounting is arbitrary. Instead,
the rule shall require that a Service
begin accounting for each performance
in accordance with the rules and
regulations regarding Records of Use 30
days after the effective date of final
rules, These rules shall determine what
information needs to be calculated to
determine which sound recordings have
been performed, how many of such
performances occurred, and when and
how often such information shall be
collected by the Services. Meanwhile,
interim rules are being promulgated that
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will, for the immediate future, impose
more modest reporting requirements on
Services.

In the meantime, for the remainder of
the period covered by this proceeding
(i.e., through December 31, 2002),
Services may estimate the number of
performances in accordance with the
Panel's formulation. While this is not
the perfect solution, it represents a
reasonable approximation of the number
of performances. And in those cases
where a Service believes the
formulation overestimates the use of the
sound recordings, it has the option of
actually counting the number of
performances and calculating the
royalties accordingly, Certainly, it
cannot be seriously argued that a
Service would be unduly burdened by
undertaking this task. Conversely, if
after accounting for each of the
performances in the programs which are
allowed to use the one performance per
hour estimate, the Service finds its
programming performs more sound
recordings than the approximation, a
Service benefits from use of the Panel's
methodology.

13. Discount for Promotion and Security
RIAA proposed a 25% discount to any

service that includes promotional and
security features beyond those required
under either the webcasting license or
the ephemeral recording license.
Because that proposal would exceed the
scope of the terms set forth in the law,
the Panel declined RIAA's invitation to
provide for such discounts within the
context of the statutory license. Report
at 110. It is clear that the Panel may
reject such a proposal, as it did here,
because the statutory license does not
expressly require that such a rate be
established. No party contested the
Panel's determination on this issue.
Therefore, the Register sees no reason to
question the Panel's decision.

14. Ephemeral Recordings for Services
Operating Under the Section 114
License

A transmitting organization entitled to
make transmissions of sound recordings
under the webcasting license may also
make a single ephemeral copy of each
work to facilitate the transmission under
an exemption in the law or it may make
multiple copies of these vvorks pursuant
to a statutory license. See 17 U,S,C.
112(a) and (e), respectively. In addition
to setting rates and terms for the
webcasting license, the Panel in this
proceeding had the responsibility for
setting the rates for the ephemeral
recordings. The Office combined these
section 112 and section 114 proceedings
because the licenses are interrelated and

the beneficiaries of the license, just as
the users, are in most instances the same
for both the webcasting license and the
ephemeral recording license. However,
there is one group of users of the
ephemeral recording license that is
exempt from the digital performance
right—services which provide
transmissions to a business
establishment for use by the business
establishment within the normal course
of its business ("business establishment
services"),ss 17 U.S.C. 1.14(d)(1)(C)(iv).

During the proceeding, the Services
argued that these "ephemeral" copies
have no economic value apart from the
value of the performance they facilitate.
Webcasters Petition at 67; Broadcasters
Petition at 50. In support of this
position, the Services cite with approval
a Copyright Office Report which stated
that the Office found no rationale for
"the imposition of a royalty obligation
under a statutory license to make copies
that have no independent economic
value, and are made solely to enable
another use that is permitted under a
separate license." Report at 98, citing
U.S. Copyright Office, DMCA Section
104 Report at '114, fn 434 (August 2001).
The Panel also contended that experts
on both sides took this view. Webcasters
Petition at 66, citing Jaffe W.D.T. 52—54;
Tr. at 6556; Tr. at 2632 (Nagle). Had
there been nothing more, the Panel
might have agreed with the Services and
adopted the Office's position. In
construing the statute, however, the
Panel found that Congress did not share
the Copyright Office's view. Instead, the
Panel found that Congress required that
a rate be set for the making of ephemeral
copies in accordance with the willing
buyer/willing seller standard.s4 Report
at 98—99.

The Panel utilized the same approach
in setting rates for the ephemeral

» Business establishment services deliver sound
recordings to business establishments for the
enjoyment of the establishments'ustomers. Two
such services, AEI, Music Network, Inc. and DMX
Music. Inc., participated in these proceedings.
These companies merged into a single company
during the course of this proceeding. AEI/DMX
provides music to more than 120,000 businesses,
including Pottery Barn, Abercrombie & Fitch, Red
Lobster, and Nordstrom. The rate setting process as
it pertains to the business establishment services is
discussed in Section IV.14.

ss The Panel and the Services note that the
Register has adopted a policy position regarding the
making of ephemeral recordings which attributes no
economic value to the making of such recordings
when "made solely to enable another use that is
permitted under a separate compulsory license."
U.S. Copyright Office, DMCA Section 104 Report at
144, fn.434. (August 2001). This statement was
made in a different context and has no relevance
to the current proceeding. The task of the Register
in this proceeding is to determine whether the
Panel's determination is arbitrary or contrary to law
without regard to the Office's own views on how
the law should read to implement policy objectives,

recording license as it had in setting the
rates for the webcasting license, Report
at 104. It first examined the 26 RIAA
agreements for evidence that market
participants paid a fee to make
ephemeral copies and how much they
paid. Of the 26 agreements, fifleen did
not contain any rate for the ephemeral
license and did not purport to convey
this right; two used a percentage of
overall revenues; eight used a
percentage (calculable to 10%) of the
performance royalty fees paid; and one
paid a flat rate per use of the license for
a year (calculable to 8.8% of the
performance royalty fees paid). Id. From
this, the Panel identified a range of rates
between 8.8% and 10% of the
performance fees paid.se It then chose to
place significant weight on the 8.8%
value because it was derived from the
information in the Yahoo! agreement to
which the Panel has given considerable
weight throughout this proceeding. Id.
However, the Panel did not rely solely
on the Yahoo! agreement in this
instance, choosing instead to give
minimal weight to the eight other
agreements that set the ephemeral rate
at 10% of the performance rate, and so
rounded the 8.8% value up to 9.0%. Id.
Both Webcasters and Broadcasters filed
Petitions to Modify in which they object
to the Panel's approach to setting the
ephemeral rate, They argue that the
evidence supports their position that the
ephemeral copies have no independent
economic value apart from the
performances they facihtate. In the
alternative, they maintain that the value
of the ephemeral copies is included in
the royalty fee for the performance of
the sound recording. Consequently, they
contend that the appropriate way to set
the ephemeral rate would be to
determine the economic value of the
ephemeral copies and reduce the
performance rate by that amount.
Webcasters Petition at 67; Broadcasters
Petition at 51,

Moreover, the Services disagree with
the Panel's use and analysis of the
voluntary agreements for setting this
rate. Specifically, they cite the lack of an
ephemeral rate in 15 of the 26
agreements, even though it is clear that
these recordings are necessary to
effectuate a performance, as evidence of
RIAA's view that the making of
ephemeral copies had only a de minimis

» Most of the original 20 license agreements did
not grant the right to make ephemeral copies, either
because the Service did not realize it needed this
right or because the Service had assumed the
negotiated rate covered all rights needed to make
the digital transmissions. However, that trend did
not continue. Licenses that were renewed expressly
granted the right to make ephemeral copies for a
fee. Report at 58, fn 39.
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value, Broadcasters Petition at 52. For
this reason, webcasters and broadcasters
argue that RIAA placed little value on
these copies and implicitly
acknowledged that the value of these
recordings is at best de minimis. They
then criticize the Panel's methodology,
asserting that the calculation of the
ephemeral rate based upon the rates
derived from the Yahoo! agreement for
a per performance model, totally
ignored the fact that Yahoo! agreed to
pay a flat fee once it began making
payments on a per performance basis,
without regard to the number of
performances. Webcasters Petition at 69;
Broadcasters Petition at 53. Finally,
Webcasters object to any use of the non-
Yahoo! agreements in calculating this
rate because the Panel had already
found these agreements to be unreliable
for purposes of setting the marketplace
rates. Similarly, the Broadcasters
question the Panel's reliance on eight of
the agreements that it had rejected
earlier as "unreliable benchmarks." Id.
at 54.

The non-CPB, noncommercial
broadcasters adopt the objections to
ephemeral recording rate put forth by
the commercial broadcasters.
Noncommercial Broadcasters Petition at
11.

On the other hand, RIAA supports the
Panel's determination in general, noting
that the CARP relied primarily on the
Yahoo! agreement to calculate the
ephemeral rate for webcasters. It
maintains, however, that the Panel
should have afforded the 25 voluntary
agreements more weight and set the rate
at 10% of the performance rate in
deference to the fact that many RIAA
licensees had agreed to a negotiated or
effective ephemeral rate of 10%, RIAA
Reply at 68, RIAA also challenges the
Services'omplaints in general, noting
that in spite of all the objections to the
Panel's determination, the Services fail
to offer any evidence regarding an
alternative rate.

The Panel's approach in setting the
ephemeral rate was not arbitrary. It
calculated the rate based on the fees
Yahoo! actually paid to RIAA for the
right to make ephemeral reproductions.
Use of the Yahoo! agreement for this
purpose was perfectly logical, and
consistent with the general approach
taken by the Panel in determining rates
for webcasting. What causes concern,
however, is the Panel's reliance, even to
a small degree, on the ephemeral rates
set forth in eight of the 25 voluntary
agreements it had previously
repudiated. Such action is arbitrary
unless the Panel can offer a clear
explanation for its actions. It did not do
so and, in fact, it stated that its review

of the 26 licenses "reveals an
inconsistent, rather than a consistent,
pattern." Report at 100. Moreover, the
Panel conceded that these agreements
"do not represent evidence which
establishes RIAA's proposed rate," Id. at
104. Nevertheless, the Panel granted
"very modest effect" to those
agreements which have ephemeral rates
around 10% to justify its decision to
round the 8.8% effective rate up to 9%.
Considering those agreements is clearly
arbitrary and, consequently, to the
extent the Panel gave any weight to any
license agreement other than the Yahoo!
agreement, it acted in an arbitrary
manner. Accordingly, the rate for the
ephemeral license for licensees
operating under section 114 should be
set at 8.8% of the performance rate.

15, Minimum Fees
The Panel established a minimum fee

of $500 for each licensee for use of the
webcasting license and the ephemeral
recording license. These rates are in line
with those negotiated by RIAA and the
26 services with which it reached an
agreement. The Panel determined that
RIAA would not have negotiated a
minimum fee that failed to cover at least
its administrative costs and the value of
access to all the works up to the cost of
the minimum fee. Report at 95. The
adoption of the $500 minimum,
however, is predicated on the adoption
of a per performance rate and not a
percentage-of-revenues. The Panel
implied that had it decided to adopt a
percentage-of-revenue model, the
minimum fee would have been more
substantial because the Panel would
have had to consider more carefully the
impact of start-up services with little
revenue, Report at 95.

Because the minimum rate is
calculated to cover at least the
administrative costs of the copyright
owners in administering the license and
access to the sound recordings, the
Panel applied the rate to all webcasting
services and made it payable as a non-
refundable advance against future
royalty fees to be paid during that year,
due upon the first monthly payment of
each year. Moreover, the Panel offered
no proration of the fee, making it due in
full for any calendar year in which a
service operates under the statutory
license, Report at 96.

RIAA objects to the low value for the
minimum fee set by the Panel because
it fails to take into account the broad
range of rates established in the licenses
RIAA negotiated in the marketplace.a

ss According to RIAA, a $5,000 minimum fee is
the typical amount paid by users in the
marketplace, without regard to whether the

Moreover, as a policy matter, RIAA
contends that use of the lowest value set
forth in a single agreement discourages
copyright owners from adopting a low
minimum fee in a single instance to
accommodate special circumstances for
a particular service. RIAA Petition at
44—45, Finally, RIAA faults the Panel for
justifying its choice by comparing the
$500 minimum fee to the amount that
the Services pay the performing rights
organizations (PROs) under a blanket
license, RIAA rejects this rationale on
two fronts. First, the minimum fee does
not approximate the amounts that are
paid to the PROs, and second, use of the
musical works benchmark has been
found by the CARP to be an
inappropriate measure for establishing
fees in this proceeding.

In response, Broadcasters first note
that RIAA never disputed the Panel's
understanding for the existence of a
minimum fee, or claimed that a higher
fee is necessary to achieve the stated
purposes of the minimum fee. Namely,
the minimum fee is meant to cover the
costs of incremental licensing, i.e., the
cost to the license administrator of
adding another license to the system
without regard to the number of
performances made by the Licensee, see
Webcasters PFFCL 'jj 361, and access to
the entire repertoire of sound
recordings, Broadcasters Reply at 12—13;
Webcasters Reply at 52—53. Moreover,
they claim that the minimum fee is in
line with the fees paid to the performing
rights organizations which can serve as
a benchmark for the minimum because
"they serve the same purposes that the
CARP identified in setting the minimum
fees for the statutory license at issue."
Broadcasters Reply at 14; Webcasters
Reply at 52, 55, The Services, however,
do not blindly accept the Panel's
proposed fee, arguing first that the
record supports a much lower minimum
fee. They also strenuously object to
RIAA's request for a $5,000 minimum,
arguing that such a high minimum
would be confiscatory for most users of
the license, especially for those radio
stations that play little featured music.
Broadcasters Reply at 16; Webcasters
Reply at 56.

None of these arguments compel the
Librarian to reject the proposed $500
minimum. The Panel set a minimum
rate to accomplish two purposes, and
none of the parties argue that the $500
fee falls outside the "zone of
reasonableness" for such rates. If
anything, the fee may be viewed as too
low, if one takes into account the

royalties are paid on a percentage of revenue base
or in accordance with a per performance metric.
RIAA Petition at 43.
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minimum amounts paid to the
performing rights organizations for the
blanket license for performing musical
works. Together each Service must pay,
at the very least, a total of $673 to the
three performing rights organizations to
cover access to the musical works for
use over the Internet and the
incremental cost of licensing—the very
purposes for which the minimum fee is
being set in this proceeding.

Whether to utilize the musical works
benchmark was a decision for the Panel
and it chose not to do so. This approach
was not arbitrary. As it had done
throughout this proceeding, the Panel
could choose, as it did, to rely on
agreements negotiated in the
marketplace between willing buyers and
willing sellers, Moreover, the Panel
could propose any rate consistent with
the agreements so long as the proposed
rate would cover costs for administering
the license and access to the works.ar
For this reason, the Panel examined the
agreements offered into evidence by the
RIAA and chose the lowest value that
RIAA had accepted in a prior
agreement. It did so because it assumed
that an entity would not agree to a
minimum rate that would result in a
loss. Had RIAA truly believed that the
$500 minimum fee was inadequate to
cover at least the administrative costs
and the value of access, the Panel
reasoned that it would have required a
higher fee. This approach is not
arbitrary and, consequently, the
proposed minimum fee is adopted for
the period covered by this proceeding.

16. Ephemeral Recordings for Business
Establishment Services ("BES")

a. Rates for use of the statutory
license. Business establishment services
are well-established businesses, which
have offered their services for many
years, Among the established businesses
in this group are AEI Music Network,
Inc„sa DMX Music, Inc., Muzak, Inc„
PlayNetwork, Inc, and Radio
Programming and Management Inc, Two
of the old guard, AEI and DMX, and one
new service, Music Choice, participated
in this proceeding. At an early stage of
this proceeding, but after filing a direct
case, Music Choice withdrew from the
proceeding.

» Had the Panel recommended a royalty based on
a percentage-of-revenues, its recommended
minimum fee also would have had to serve the
function of ensuring that copyright owners receive
adequate compensation in cases where a service
makes substantial use of copyrighted works but
generates little or no revenue.

» AEI and DMX were separate business entities
at the beginning of this proceeding. During the
course of this proceeding, they merged into a single
company.

Of the services offered by AEI and
DMX only those services that transmit
musical programs to their customers via
cable or satellite in a digital format are
eligible for the ephemeral recording
license. The Panel referred to this aspect
of the business as the "broadcast
model" of the service. Through this
process, these services make hundreds
of thousands, if not millions, of copies
of the sound recordings. The law allows
these services to perform sound
recordings publicly by means of a
digital transmission under an exemption
in section 114.se However, Congress did
not exempt these services from
copyright liability when making copies
of these works in the normal course of
their business. Rather, Congress created
a statutory license to cover the making
of ephemeral recordings by these
services. In its proposed findings of fact
and conclusions of law, DMX and AEI
proposed a flat fee of $10,000 per year 40

for each company for the making of
buffer and cache copies, but argued in
the alternative for a zero rate. See DMX/
AEI PFFCL jj 44. In support of the
alternative position, DMX/AEI argued
that Congress had only envisioned a
minimal rate to compensate the
copyright owners for the use of
ephemeral copies. It also cited the
Copyright Office's Section 104 DMCA
Study for the proposition that
ephemeral recordings have no
independent economic value apart from
its use to facilitate transmissions.
However, as RIAA points out, these
businesses have always paid for such
copies. Report at 115—116, citing RIAA
Reply to DMX/AEI PFFCL 'll'll 8—12.
RIAA asked that rate be set at 10% of
gross revenues with a minimum fee of
$50,000 a year and asked the Panel to

se Section 114(d)(1)(iv) provides that:
(d) Limitations on Exclusive Right.—

Notwithstanding the provisions of section 106(6)—
(1) Exempt transmissions and retransmission.—

The performance of a sound recording publicly by
means of a digital audio transmission, other than as
a part of an interactive service, is not an
infringement of section 106(6) if the performance is
part of—

(C) a transmission that comes within any of the
following categories-

(iv) a transmission to a business establishment for
use in the ordinary course of its business: Provided,
That the business recipient does not retransmit the
transmission outside of its premises or the
immediately surrounding vicinity, and that the
transmission does not exceed the second recording
performance complement. Nothing in this clause
shall limit the scope of the exemption. Nothing in
this clause shall limit the scope of the exemption
in Clause (ii).

4 At the beginning of this proceeding„DMX and
AEI each filed a separate direct cause in which each
company proposed a flat rate of $26,000 for each
year (prorated for the October—December 1996
period) covered by these proceedings for use of the
section 112 license. Knittel W.D.T. 19; Troxel
W.D.T. 16.

refrain from setting rates tailored to the
needs of specific companies. RIAA
made the later request because AEI/
DMX asserted that its digital database is
already covered by preexisting licenses
and therefore, it does not need an
ephemeral license in order to make
these phonorecords. Consequently, AEI/
DMX asked the Panel to set a rate to
cover only the cache and buffer copies
it needed to facilitate its transmissions
and to exclude the value of the database
copies when setting the rate for the
ephemeral license. In fact, AEI/DMX
contends that it was arbitrary for the
Panel to set a rate "for all ephemeral
copies which may be utilized in the
operation of a broadcast service" when
it had received evidence for setting a
rate only for buffer and cache copies.
DMX/AEI Petition at 4. It also maintains
that the statute contemplates that the
Panel set rates according to the needs
and desires of the parties, Id. at 8—'l0.

RIAA disagreed with this approach,
asking the panel to estabhsh a
technology-neutral rate to cover the
making of all copies that a business
establishment service may need to make
under the license. It also proposed that
the CARP rely on license agreements
between the copyright owners and
Business Establishment Services when
fashioning the appropriate rate and not
the 26 voluntary licenses considered
when setting the webcasting rates.

As an initial matter, the Panel had
first to decide which copies and how
many are covered by the ephemeral
recording license. This is a necessary
step in the process, because the
statutory license allows a transmitting
organization to make and retain no more
than a single phonorecord of a sound
recording, except as provided "under
the terms and conditions as negotiated
or arbitrated under the statutory
license," Section-by-section analysis of
the H.R. 2281 as passed by the United
States House of Representatives on
August 4, 1998, Committee Print, Serial
No. 6, 105th Cong., 2d Sess., p, 61,

Thus, the Panel considered and
ultimately rejected DMX/AEI's request
for a rate that only covered certain types
of ephemeral copies. It did so in large
part because it determined that Congress
had "intended to create blanket licenses
which would afford each licensee all the
rights necessary to operate such a
service," and noted that in this case,
that would include "the right to make
any and all ephemeral copies utilized in
a broadcast background music service."
Report at 118, This interpretation of the
law is consistent with the purpose of the
section 112 license.

In creating the ephemeral recording
license, Congress sought to provide a
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way for any licensee or business
establishment service to clear all the
reproduction rights involved in making
digital transmissions of sound
recordings under section 114, Congress
"intended [this provision] to facilitate
efficient transmission technologies,
such as the use of phonorecords
encoded for optimal performance at
different transmission rates or use of
different software programs to receive
the transmissions." H.R. Rep. No. 105—

796, at 90 (1998). These copies are
known as "ephemeral recordings." "The
term "ephemeral recording" is a term of
art referring to certain phonorecords
made for the purpose of facilitating
certain transmissions of sound
recordings, the reproduction of which
phonorecords is privileged by the
provisions of section 112." Id, Because
the purpose of the license is to facilitate
a lawful transmission of a sound
recording under a statutory license or
exemption, it would appear that the
license covers not only the first
reproduction of the sound recording on
a company's server, but also all
intermediate copies needed to facilitate
the digital transmission of the sound
recording.

The mere fact that the license covers
different ephemeral recordings that may
be catalogued in different ways does not
mean that a separate rate must be set for
each category. Had the record supported
different rates for different categories of
ephemeral recordings, or for different
types ofbusiness establishment
services, it is conceivable that the Panel
might have chosen to differentiate
among these categories or types of
businesses by assigning different rates to
each one." See also Order [dated July
16, 2001) (advising Panel that it could
set different rates for different business
models, provided that the record
supported such a decision). Whether
such an approach would have been
arbitrary would depend upon the
findings of the Panel in light of the
record evidence and, more importantly,
upon whether the proposed rates
covered the making of all ephemeral
copies needed to facilitate the digital
transmission of a sound recording under
the section 114 business to business
exemption,

The section 112 license is without
question for the benefit of all services
operating under the business to business
exemption and not just DMX/AEI. A
rate tailored only to meet the specific
needs of a single service would by its

si As RIAA points out, insufficient evidence
exited to support his approach and accommodate
DMX/AEI's proposal. RIAA reply at 15, citing Panel
report at 118—10/9.

very nature be arbitrary if the rate failed
to cover the entire scope of the license.
The fact that DMX/AEI has chosen to
license the copies in its database
through a private agreement and use the
statutory license to cover the remaining
ephemeral copies would not relieve the
Panel of its responsibility to set rates for
all ephemeral copies which fall within
the scope of the license, including those
copies in a DMCA compliant database.
Other business establishment services
using a DMCA-compliant database exist
and may choose to meet their copyright
liability by operating under the statutory
license. See RIAA reply at 18; Report at
116. It is without question that such a
service may take advantage of the
statutory license without participating
in a CARP proceeding.

Once these rates are set, a Service can
either operate entirely under the
statutory license or, alternatively„ the
Service may choose to make some
ephemeral copies under the statutory
license and others under a private
agreement. These choices, however,
have no bearing on the responsibility of
the Panel to establish a rate, or a
schedule of rates, that would allow a
Service to utilize the license to the full
extent of the law.

In fashioning the rate, the Panel
considered the arguments put forth by
the parties and ultimately rejected
DMX/ABI's basic premise that Congress
had contemplated a de minimis rate to
compensate for "leakage" [use of
ephemeral copies to make phonorecords
for sale) and, its interpretation of what
it characterized as the Copyright Office's
view that such copies have no
independent economic value. This
decision was reached after examining
the statute and its legislative history and
finding nothing that directly supported
the "leakage" theory.42 Moreover, the
Panel had already determined that its
responsibility was not to give effect to
the Copyright Office's view on how the
law should change. Instead, it
determined that its duty was "to follow
the current Congressional mandate set
forth in section 112(e)(4) and determine
a separate rate for ephemeral copies'ased

upon the willing buyer/willing
seller standard. Report at 98—99. Thus,
the Panel rejected AEI/DMX's proposal
to set a low rate based upon its finding
that these entities have always paid
substantial royalties to record
companies in exchange for the use of its
complete catalogue. Report at 119.

"RIAA supports the Panel's determinatin,
nothing tha the legislative history makes clear that
the purpsoe of the license is "to create fir and
efficient licensing mechanisms." RIAA Reply at 20,
citing H.R. Conf. Rep. 105—796 at 79—80 (1998).

In any case, the starting point for
setting the rates for the ephemeral
recording hcense as it applies to
business establishment services is the
statute. It provides that, as with the rates
for the webcasting license, the rates
should be those that "most clearly
represent the fees that would have been
negotiated in the marketplace between a
willing buyer and a willing seller." 17
U.S.C, 112 (e)(4). Thus, the Panel turned
to actual agreements that have been
negotiated in the marketplace to
discover how the market values these
rights. As discussed previously, the use
of rates negotiated in the marketplace is
not arbitrary, It eliminates the need to
try to value specific economic,
competitive, and programming factors
because the parties would have already
accounted for these considerations
during the negotiation process and their
impact would be reflected in the
negotiated rates.

Both sides seem to agree with the
Panel"s approach, RIAA had no
complaint with the Panel's use of
voluntarily negotiated licenses in setting
the ephemeral rates for business
establishment services, Moreover, DMX/
AEI's own counsel acknowledged that
marketplace agreements were
appropriate benchmarks for establishing
the rates for the rate for the section 112
license and conceded that the
agreements relied upon were worthy of
consideration. Tr. 9577-78 (Sept, 12,
2001). Nevertheless, DMX/ABI did argue
that the proposed rate constitutes an
undue financial burden that thwarts
Congress'ntent to facilitate the
adoption of new technologies. DMX/AEI
Petition at 11.

The question is which agreements
should be considered when setting the
rates for the ephemeral reproductions,
Having found that the business
establishment services offer a
completely different type of service
from webcasting, the Panel rejected
DMX/AEI's invitation to use the
ephemeral rates negotiated by the
webcasters. Report at 121. Instead, the
Panel opted to use the license
agreements that had been negotiated
between individual record companies
and background music services 43 as a
benchmark for setting the relevant
section 112 rates even though, in some
instances, the license conveyed some

'is A background music service is a type of
Business Establishment Service that complies and
delivers music to business establishments who play
the music for the enjoyment of their customers.
Among the license agreements considered by the
Panel were those negotiated between the major
record labels and AEI, DMX, Muzak, Play Network,
Inc., and Radio Programming and Management Inc.
Report at 123-1. 24.
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rights to the licensee beyond the
reproduction and distribution of the
sound recording. The Panel was not
troubled by this observation, however,
because it found that in aII cases the
right to copy and distribute the works
was by far the most important right for
which the licensee paid royalties.
Moreover, it noted that the rates did not
fluctuate through the year even when a
service altered its method for delivering
music. Thus, the Panel used the rates
reflected in these licenses to establish a
range of rates (10-15% of gross
proceeds) for consideration. See Report
at 117; see e.g., RIAA Reply to AEI/DMX
at 2. From this data, it found that
"background music companies and
record companies would agree to a
royalty of at least 10% of gross
proceeds," and set the rate accordingly.
Report at 126.

RIAA agrees with the Panel's
approach, and that it was appropriate
for the Panel not to consider contracts
for ephemerals made in the course of
webcasting because these businesses are
not comparable with Business
Establishment Services. They serve
different customers and operate under
different economic business models
with different delivery methods. For
example, Business Establishment
Services make reproductions of sound
recordings and deliver them via cable or
satellite for use by the establishment for
the enjoyment of their customers. These
differences are further underscored by
transactions in the marketplace. RIAA
notes that within a single license with
one business entity, it negotiated a
separate rate for webcasting ephemeral
copies and a separate rate for ephemeral
copies used by the Business
Establishment Service. RIAA reply at
24-25. The fact that RIAA negotiated
separate rates for the making of
ephemeral recordings for different
services supports a finding that the
businesses are not comparable.
Therefore, it was not arbitrary for the
Panel to decline to consider the
ephemeral rates set forth in the licenses
between the webcasters and the record
companies when establishing a rate for
Business Establishment Services.

Moreover, an examination of the
record evidence dearly shows that the
10% of revenues rate set by the Panel is
not an arbitrary figure. RIAA Exhibits 9
DR, 10 DR, 11 DR, 12 DR, 13 DR, 14 DR,
26DR, 27DR,28DR,60—ADR,66DR-
X, Knittel Rebuttal Ex. 22; Knittel
W.D.T. 14—15. It represents the low end
of the range of rates set forth in the
agreements between the major record
labels and Business Establishment
Services. The fact that two agreements,
negotiated during a period of

uncertainty whether there was a legal
obligation to pay anything for the
satellite transmissions they covered,
reflect a lower rate does not change the
outcome. See Report at 124. As RIAA
points out, the rate in one of these
agreements was reset at a substantially
higher rate once the initial contract with
the lower rate expired. RIAA Reply to
AEI/DMX at 25, fn 25. Nor is there any
reason to reject the Panel's
determination, as DMX/AEI contends,
because the Panel failed to adjust for the
promotional value to the record
companies or bring these rates into line
with those set for Subscription Services
in the previous proceeding. As the Panel
stated on several occasions, it is
unnecessary to adjust a marketplace-
negotiated rate for the promotional
value that flows to the record companies
because that beneflt would already be
reflected in the contract price, if it were
important to the parties.

Likewise, DMX/AEI's second premise
for rejecting the Panel's determination
must also be discarded. It argued that
the Panel set an arbitrarily high rate for
Business Establishment Services when
compared to the rate set for
Subscription Services in an earlier
proceeding. DMX/AEI Petition at 19-20.
As discussed in a previous section, see
section IV.3, rates set for Subscription
Services in a prior proceeding are just
not comparable to rates under
consideration in this proceeding.
Marketplace rates for making
reproductions of sound recordings for
use by a Business Establishment Service
have no established relationship to rates
set under a totally different standard for
the public performance of sound
recordings by Subscription Services.
There is no established nexus between
the industries, the marketplaces in
which they operate, or the rights for
which the rates are set. To make any
adjustments to the ephemeral rate based
on the rate for the digital performance
rate adopted for the Subscription
Services in a previous proceeding
would itselfbe patently arbitrary.

b. Minimum fee. The statute also
requires the Panel to set a minimum fee
for use of the license. Using the same
licenses, it determined that the
minimum fee should be $500 a year
based on its observation that most,
although not all, willing buyers have not
agreed to a fee approaching RIAA's
proposed rate of $50,000 a year and that
some agreements include no minimum
fee at all. Because there is no
discernable trend in the licenses, the
Panel chose to adopt the same fee it
proposed for the webcasting licenses
because it is calculated to cover at least
the administrative costs of the license.

RIAA argues that a $500 minimum is
too low and contradicts the record
evidence, citing the existence of
signiflcantly higher rates in many of the
industry agreements and the lack of any
agreement with a minimum as low as
$500. RIAA Petition at 46-47. RIAA
further contends that the CARP by its
own reasoning should set a significantly
higher minimum fee where, as here, the
ephemeral rate is based on a percentage-
of-revenue model. Id. at 49. The
Copyright Owners are concerned that a
low minimum rate will increase "the
risk that a service, especially a new one,
will make a large number of ephemeral
copies and not generate revenues,
effectively giving the service a blanket
license for free." Id. Consequently, the
Copyright Owners ask the Librarian to
adopt their proposal and set the
minimum fee for use of the ephemeral
license at rate no lower than $50,000.

DMX/AEI objects to RIAA's request
for a higher minimum fee. It maintains
that RIAA requested rate is inconsistent
with record evidence, which establishes
that either DMX/AEI currently pays
[material redacted subject to a protective
order) in its direct licensing agreements
with the major labels for On-Premises
services or that it is disproportionately
high when compared with the minimum
fees paid by other members of the
background music service industry.
DMX/AEI Reply at 7. Accordingly, AEI/
DMX urges the Librarian not to entertain
the RIAA's request.

An examination of the relevant
agreements reveals that almost all of
these agreements have a substantial
minimum fee for the making of
ephemeral recordings and that all of
those minimum fees are considerably
greater than the $500 minimum
proposed by the CARP. Consequently,
the Panel's decision to adopt a $500
minimum fee when no contract
considered by the Panel contained a
minimum fee as low as $500 is arbitrary.
The minimum fees in the agreements
before the CARP were by and large
significantly higher than the $500 fee
proposed by the CARP and should have
served as the guiding principle in
setting the minimum fee for the
Business Establishment Services,
especially in light of the Panel's earlier
observation that a percentage of revenue
fee requires the establishment of a
substantial minimum fee to offset the
risk that a start-up Service with little
revenue could operate without paying
adequate royalty fees for use of the
license. Moreover, RIAA notes that each
contract before the CARP was between
a Business Establishment Service and a
single record label. It then makes the
argument that "[i]f a business
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establishment service is willing to pay
a minimum fee [significantly higher
than the minimum fee proposed by the
Register] for access to just one label's
sound recordings, the value of the
blanket license to all copyrighted
recordings must be higher." RIAA
Petition at 46. Based on this evidence,
the Panel should have set the minimum
fee for the section 112 license as it
applies to Business Service
Establishments at a significantly higher
level, and it was arbitrary not to have
done so.

The Register notes that minimum fees
have been as low as $ 5,000 and as high
as the $50,000 minimum proposed by
RIAA. The purposes of the minimum
fee, however, are to cover the costs of
administration and insure an adequate
return to the copyright owners based
upon the value of the right with respect
to the overall fee for use of the license.
For these reasons, the Register proposes
a minimum fee of $10,000 per Licensee.
The fee is at the low end of the range
of negotiated minimum fees and is in
line with DMX/AEI's own valuation of
the license at $10,000 per year.
Admittedly this fee appears high when
compared with the minimum fee for the
eligible nonsubscription services, but it
serves to balance the risk associated
with setting a statutory fee based upon
a percentage of revenues instead of a fee
that would charge a specific fee for each
reproduction.
17. Effective Period for Proposed Rates

The rates and terms proposed by the
parties were the same for each time
period under consideration by the
Panel. Consequently, the Panel
proposed, and the parties agreed, that
the same rates and terms would apply
to both periods: (1) October 28, 1998
(the effective date of the DMCA) through
December 31, 2000; and (2) January 1,
2001., through December 31, 2002. The
Register finds that it was not arbitrary
for the Panel to propose the same rates
and terms for both periods under
consideration.

B. Terms
Sections 112(e)(4) and 114((f)(2)(B)

require that the CARP propose and the
Librarian adopt terms for administering
payment for the two statutory licenses,
The Panel stated that, as with rates, the
standard for setting these terms is what
the willing seller and the willing buyer
would have negotiated in the
marketplace. The Panel did not interpret
the standard to include necessarily
setting terms that "represent the
optimum alternative from the
standpoint of administrative
convenience and workability." It

reasoned that such considerations were
"not part of the governing standard for
the Panel, nor [were they] a matter on
which [the Panel] would have either
record evidence or institutional
expertise." Consequently, the Panel
made no determination pertaining to
administrative efficiency, choosing
instead to defer to the expertise of the
Librarian. Report at 129,

For the most part, the terms proposed
by the Panel are those to which all
parties to the CARP proceeding have
agreed in negotiations. For this reason,
the Panel accepted all terms on which
the parties agreed, finding that ~here
there was agreement, the terms meet the
statutory standard under which these
terms must be set. Moreover, the Panel
found that there was evidence in the
record to support adoption of most of
these terms.

The Register is skeptical of the
proposition that terms negotiated by
parties in the context of a CARP
proceeding are necessarily evidence of
terms that a willing buyer and a willing
seller would have negotiated in the
marketplace. Especially when those
terms relate to administration of the
receipt and distribution of royalties by
collectives that are artificial (but
necessary) creations of the statutory
hcense process, rather than entities
likely to be created in an agreement
between a copyright owner and a
licensee, the fiction that those terms
reflect the reality of the marketplace is
difficult to accept.

Not all of the terms recommended by
the Panel are terms that the Register
would have adopted if her task were to
determine the most reasonable terms
governing payment of royalties.
However, in light of the standard of
review, the Register recommends
accepting the terms adopted by the
Panel except in the relatively few
instances where the Panel's decision
was either arbitrary or not feasible, See
Report at 129 ("we must defer to the
expertise of the Librarian the final
evaluation of the administrative
feasibility of terms which willing buyers
and willing sellers would agree to in
marketplace negotiations"). The
discussion that follows addresses, first,
the terms recommended by the Panel
that one or more parties have asked the
Librarian to reject. Following that
discussion, the Register discusses those
terms recommended by the Panel that,
although they are acceptable to the
parties, she proposes to modify or reject,
because they are arbitrary or contrary to
law.

1. Disputed Terms
The parties were unable to reach a

consensus with respect to two issues: (1)
The incorporation of specific definitions
for the terms, "Affiliated," "AM/FM
streaming," "Broadcaster," and "Non-
Public;" and (2) the designation of an
agent for unaffiliated copyright owners.

a. Definitions. The Panel carefully
considered the utility of incorporating
the proposed terms for Affiliated,"
"AM/FM streaming," "Broadcaster,"
and "Non-Public." It decided to reject
the webcasters" request to adopt the
disputed terms and definitions, noting
that the terms were not applicable to the
rate structure ultimately adopted by the
Panel. The Parties have filed no
objection on this point and the Register
finds no reason to include a definition
of these terms in the regulations.

Notwithstanding the Panel's decision
as to these terms, it did incorporate
other terms that were necessary for the
administration of the license, The
proposed definitions for these
additional terms are based upon
submissions from the parties made at
the Panel's request. See,

Services'ubmissionof Definitions; Proposed
Definitions of the Recording Industry
Association of America, Inc. (Feb. 12,
2002). Again, no party has filed an
objection to the Panel's decision to
propose additional terms the purpose of
which is make the regulatory framework
clearer and more functional.

b. Designated Agent for Unaffiliated
Copyright Owners. Read literally,
section 114 appears to require that
Services pay the statutory royalties
directly to each Copyright Owner. As a
practical matter, it would be impractical
for a Service to identify, locate and pay
each individual Copyright Owner whose
works it performed. As a result, in the
administration of the predecessor
statutory license for noninteractive
subscription services, a Collective was
appointed to receive and distribute all
royalties. The RIAA has served as the
Collective for the nonsubscription
services.

In this proceeding, the Parties
proposed and the CARP agreed to a
modification of the single-collective
model. Licensees making transmissions
of a public performance of a sound
recording pursuant to the statutory
license in section 114 and/or making
ephemeral recordings of these works
under the statutory license in section
112(e) would make all payments owed
under these licenses to the designated
"Receiving Agent." ea The Receiving

44 A "Receiving Agent" is the agent designated by
the Librarian of Congress through the rate setting
process for the collection of the royalty fees from
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Agent would then make further
distribution of the royalty fees to the
two Designated Agents s who would
then distribute the royalty fees among
the Copyright Owners and Performers in
accordance with the methodology set
forth in the regulations,

The CARP accepted the proposal of
the parties to designate a single
Receiving Agent, SoundExchange, in
order to maximize administrative
efficiencies for the Copyright Owners
and Performers, on the one hand, and
Licensees, on the other. SoundExchange
is a nonprofit organization formed by
RIAA for the purpose of administering
the sections 112 and 114 statutory
licenses. It has over 280 member
companies, affiliated with more than
2,000 record labels accounting for over
90% of the sound recordings lawfully
sold in the United States. W.D,T. at 4
(Rosen). SoundExchange is governed by
a board comprised of representatives of
Copyright Owners and Performers and,
under a recent reorganization, the
Copyright Owners and artists
representatives will have equal control
over the SoundExchange Board. AFM/
AFTRA PFFCL j( 6.

In addition to its role as a Receiving
Agent, the CARP accepted the Parties'roposalthat both SoundExchange and
Royalty Logic, Inc. ("RLI") serve as
Designated Agents, RLI is a for profit
subsidiary of Music Reports, Inc. and
was created to offer a competitive
alternative to SoundExchange. W.D.T. at
2 (Gertz). The purpose of having two
designated agents is to provide
Copyright Owners with the option of
electing to receive their royalty
distribution from either SoundExchange
or RLI, The Receiving Agent will
allocate royalties to the two Designated
Agents based on the Copyright Owner's
designation.«

However, the parties could not agree
on which Designated Agent would
distribute funds to Copyright Owners
who failed to make an election. The
Webcasters proposed that RLI be named

the Licensees operating under the sections 112 and
114 licenses.

as A "Designated Agent" is an agent designated by
the Librarian of Congress through the same rate
setting process who receives royalty fees paid for
use of the statutory licenses from the Receiving
Agent and makes further distributions of these fees
to Copyright Owners and Performers.

ss The Register is skeptical of the benefit of this
two-tier structure, which adds expense and
administrative burdens to a process the purpose of
which is to make prompt, efficient and fair
payments of royalties to Copyright Owners and
Performers with a minimum of expense. However,
the Register cannot say that the Panel's decision,
presumably based on the conclusion that
competition among Designated Agents will result in
better service to Copyright Owners and Performers,
is arbitrary.

the agent for unaffiliated Copyright
Owners, but Copyright Owners and
Performers asked the Panel to designate
SoundExchange as the agent for those
copyright owners.

After carefully considering the role of
the Designated Agent for unaffiliated
copyright owners and the record
evidence, the Panel made a
determination to name SoundBxchange
as the Designated Agent for those
copyright owners who fail to expressly
designate either SoundBxchange or RLI
as their agent to receive and distribute
royalties on their behalf. The primary
reason for this designation vvas the
preference expressed by the Copyright
Owners and the Performers. The Panel
reasoned that the Services had no real
stake in deciding this issue because
their responsibilities and direct interest
end with the payment of the royalty fees
to the Receiving Agent. Moreover, AFM
and AFTRA, which represent artists
who are among the beneficiaries of the
license, expressed a strong preference
for the designation of SoundExchange as
the agent in these instances. The
Copyright Owners made this choice
based on the non-profit status of
SoundExchange, its experience with
royalty payments, and the fact that
SoundExchange has agreed to a
reorganization that gives artists
substantial control over its operations.
The Panel agreed with the reasons
articulated by the Copyright Owners
and Performers and found that the
probable outcome of a marketplace
negotiation would have been the
selection of SoundExchange.

Broadcasters contest the Panel's
decision to designate SoundBxchange as
the agent for unaffiliated copyright
owners. They assert that there is no
record evidence to support the Panel's
observation that this was the inevitable
outcome of marketplace negotiations, in
spite of the actual requests made by
Copyright Owners who participated in
this proceeding. Broadcasters Petition at
59-60.

The Copyright Owners and
Performers disagree, and assert that
unlike the Licensees whose only
concern is whom to pay and when,
copyright owners and performers have a
vital interest in how their royalty fees
are collected and distributed and have
expressed a strong preference for
SoundExchange as the designated agent.
See RIAA Reply at 81; AFM/AFTRA
Reply at 2. Certainly, Performers believe
that SoundExchange will make fair and
equitable distributions and not deduct
additional costs beyond those necessary
costs incurred to effectuate a
distribution. AFM/AFTRA Reply at 2—3
("SoundBxchange is subject to the joint

and equal control of copyright owner
and performer representatives with an
interest in maintaining an efficient
operation that will distribute the
maximum possible license fees, that
SoundExchange is a nonprofit
organization so that no copyright
owner's or artist's royalty share will be
diminished by anything other than
necessary distribution costs, and that
SoundExchange is experienced and has
demonstrated its commitment to
identifying, finding and paying
performers during its distribution of
Section 114 and 112 subscription
service statutory license fees."); see also
RIAA Reply at 83.

The CARP's decision to designate
SoundExchange as the agent for
unaffiliated copyright owners is fully
supported by the record evidence and,
consequently, it is not arbitrary. First,
the fact that Copyright Owners and
Performers commend SoundExchange to
the Panel is direct evidence of their
preference for a non-profit organization
that has already invested heavily in a
system designed to locate and pay
Copyright owners and Performers. It
would be arbitrary to ignore their
wishes where, in fact, the alternative
agent represents primarily broadcasters,
television stations, and other
Licensees—not Licensors. See AFM/
AFTRA PFFCL concerning terms 'I 13.
Second, SoundExchange is a non-profit
collective that will deduct only
necessary distribution costs, On the
other hand, RLI, the entity competing
for the agency designation, is a for-profit
organization whose acknowledged goal
is to make a profit. In fact, RLI has
suggested that it needs the designation
from the CARP in order to generate
enough revenues to make it worthwhile
to take on the role of an agent for
purposes of making distributions of
statutory license royalty fees. See
Services Proposed Findings (12/18/01)
at ')j 16. In addition, RLI has been unable
to say just how much it expects to
deduct as reasonable costs, making it
impossible to ascertain whether
designation of RLI would be in the best
interest of the unaffiliated copyright
owners. Third, Performers and
Copyright Owners have a direct
governance role in the operation of
SoundBxchange, thereby insuring their
interests are not neglected or
overshadowed by the interests of the
agent. AFM/AFTRA Reply at 4; AFIvl/
AFTRA PFFCL concerning terms 'I( 6.
Performers have expressed strong
concerns about the designation of an
agent who has no mechanism or
apparent interest in providing the
Copyright Owners and Performers with
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a means to voice their concerns. See
AFM/AFTRA PFFCL concerning terms
')( 9 (noting that designation of RLI as the
agent for unaffiliated copyright owners
would have the undesirable effect of
forcing these non-members "into an
agency relationship with an entity that
not only is not governed by Copyright
Owners and Performers, but also is not
even required to obtain their guidance
and input regarding policies, procedures
or distribution methodologies." ).

For all the foregoing reasons, the
Register concludes that the CARP was
not arbitrary in designating
SoundExchange as the agent for
unaffiliated copyright owners, Of the
four factors considered by the Panel,
each weighs in favor of SoundExchange.
Of course, any Copyright Owner or
Performer can affirmatively choose RLI
to act on its behalf as a Designated
Agent.

c. Gross proceeds. As discussed
earlier, the Panel proposed the adoption
of a rate for Business Establishment
Services making ephemeral recordings
under section 112 at 10% of gross
proceeds. The Panel recognized the
necessity of also formulating a
definition of "gross proceeds" in order
to make the rate workable. To meet this
need, it opted to incorporate, with
minor modifications to accommodate
the section 112 license, the definition
used in many of the background music
agreements even though the definition
is less than clear on its face as to what
constitutes gross proceeds. The lack of
specificity, however, did not trouble the
Panel because it expected the parties to
adopt the understandings within the
industry developed during the normal
course of dealings,

RIAA does not share the Panel's view.
It objects to the proposed definition of
"gross proceeds," arguing that the
provision fails utterly to define the term
in any meaningful way. It also contends
that it is arbitrary to rely on industry
practices to flesh out the industry's
understanding of the term when no
record evidence exists about these
practices. To remedy this situation,
RIAA proposes that the Librarian adopt
the definition of "gross proceeds" for a
Business Establishment Service that is
set forth in the agreement between
SoundExchange and MusicMusicMusic
("MMM"). RIAA Exhibit No. 60A. RIAA
asserts that this is the only record
evidence on this point. RIAA petition at
52-54.

DMX/AEI rejects RIAA's suggestion
that the Librarian adopt a definition
from an agreement with MMM, "an
unsophisticated licensee, who by its
own admission is unlikely to pay any
significant royalties pursuant to the

agreement." DMX/AEI Reply at 3.
RIAA's proposed definition of "gross
proceeds" would include fees generated
by equipment rental, maintenance
services, advertising of all kinds, and
revenues payable to a licensee from any
source in connection with the licensee's
background music service, Id. at 5.
DMX/AEI argues that such a definition
is utterly contrary to the normal practice
of using proceeds derived solely from
the delivery of copyrighted sound
recordings to business establishments.

As a general principle, terms
pertaining to a statutory license must be
defined with specificity, At first blush,
the proposed definition of "gross
proceeds" does not appear to meet this
standard, merely reciting that a Business
Establishment Service must pay a sum
equal to ten percent of the licensee's
gross proceeds derived from use of the
musical programs that are attributable to
copyrighted recordings. However,
record evidence suggests the definition
may be as simple as the CARP's
characterization of the term. Barry
Knittel,sr in discussing the promotional
funds established for the benefit of the
record companies from gross proceeds,
stated that the money placed into these
accounts comes from the company's
gross revenues, and that these revenues
are generated from all the billings for
music. Tr. 8384 (Knittel). This statement
suggests that the determination of what
constitutes "gross revenues" is not a
mystery and that it is merely the amount
the Business Establishment Services
receive from their customers for use of
the music. This approach, however,
does not necessarily appear to capture
in-kind payments of goods, free
advertising or other similar payments
for use of the license. See RIAA Petition
at 54.

Consequently, the Register proposes
to expand on the CARP's approach and
adopt a definition of "gross proceeds"
which clarifies that "gross proceeds"
shall include all fees and payments from
any source, including those made in
kind, derived from the use of
copyrighted sound recordings to
facilitate the transmission of the sound
recording pursuant to the section 112
license, See RIAA Exhibit No, 60A DR.
(Second Webcasting Performance and
Webcasting and Business Establishment
Ephemeral Recording License
Agreement). The Register finds it
necessary to expand upon the proposed
definition to avoid any confusion on
this point and not as a means to capture
additional revenue streams not

s" Barry Knittal, formerly President of AEI Music
Markets—Worldwide is now DMX/AEPs Senior
Vice President of Business Affairs Worldwide.

contemplated by the Panel or by the
parties to such agreements. Because the
record fails to enumerate the types of
revenue that may be received in kind,
the Register finds it unwise to include
even an illustrative list when there is
little evidence of what specific types of
revenues should be considered in the
calculation of "gross proceeds." Thus,
the definition of "gross proceeds" shall
be as follows:

"Gross proceeds" shall mean all fees and
payments, including those made in kind,
received from any source before, during or
after the License term which are derived from
the use of copyrighted sound recordings
pursuant to 17 U.S,C. '112(e) for the sole
purpose of facilitating a transmission to the
public a performance of a sound recording
under the limitation on the exclusive rights
specified in section 114(d)(1)(c)(iv)

2. Terms Not Disputed by the Parties
a. Limitation of Liability. One of the

terms proposed by the Parties and
adopted by the CARP was that "A
Designated Agent shall have no liability
for payments made in accordance with
this subsection with respect to disputes
between or among recipients." The
Parties explained that the purpose of
this provision was to "mak[e] clear that
so long as a Designated Agent complies
with the requirements adopted by the
Copyright Office for distributing
royalties, then a beneficiary of statutory
royalties cannot sue such Designated
Agent for payments made in accordance
with Copyright Office regulations. Any
dispute among recipients should be
resolved among themselves,"

The Register understands the desire of
SoundExchange and RLI to insulate
themselves from liability in cases vvhere
Copyright Owners or Performers dispute
the Designated Agent's allocation of
royalties. The Copyright Office's
experience with distribution
proceedings for the statutory licenses for
which royalties are initially paid to the
Copyright Office provides ample
evidence that individual copyright
owners and performers often believe
they are being paid less than their fair
share of statutory license royalties, and
it is natural for a Designated Agent to
wish to avoid having to defend against
such claims.

Moreover, as has become apparent in
the course of the pending rulemaking
proceeding relating to notice and
recordkeeping for the use of sound
recordings under the statutory licenses,
the information that Licensees will be
providing to the Designated Agents
about which (and how many) sound
recordings they have performed will be
far from perfect, and the Designated
Agents necessarily will have to make
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difficult judgments in determining how
to allocate royalties. If the Designated
Agents had comprehensive information
identifying each and every performance
transmitted by a Licensee, and each and
every Copyright Owner and Performer
for each performance, in theory they
could pay each Copyright Owner and
Performer his or her precise share of
royalties. In the real world—or at least
for the remainder of the period for
which this proceeding is setting rates
and terms—some Copyright Owners and
Performers inevitably will receive less
than their precise share of the royalty
pool, and others will receive more than
their precise share. The Designated
Agents should not be held to an
impossibly high standard of care.

Unfortunately, neither the CARP nor
the Librarian have the power to excuse
a Designated Agent (or, for that matter,
anyone else) from liability for a breach
of a legal obligation. If a Designated
Agent has in fact wrongfully withheld
or underpaid royalties to a Copyright
Owner or Performer, the law may
provide a remedy to the Copyright
Owner or Performer.

Although the Librarian cannot excuse
the Designated Agents from potential
liability, he can adopt terms that
provide a mechanism that will make
claims by disgruntled Copyright Owners
or Performers less likely, or at least less
viable. The Register therefore
recommends that in place of the ultra
vires provision excusing the Designated
Agents from any liability, the Librarian
provide that the Designated Agents must
submit to the Copyright Office a
detailed description of their
methodology for distributing royalty
payments to nonmembers. This
information will be made available to
the public, and any Copyright Owner or
Performer who believes the
methodology is unfair will have an
opportunity to raise an objection with
the Designated Agent prior to the
distribution, thereby giving the
Designated Agent the opportunity to
address the problem before the
Copyright Owner or Performer has
suffered any alleged harm. This
provision is modeled on a provision
proposed by the parties to the previous
CARP proceeding to establish rates and
terms for noninteractive subscription
services under section 114. See
proposed 37 CFR 260.3(e), in Notice of
Proposed Rulemaking, Determination of
Reasonable Rates and Terms for the
Public Performance of Sound

Recordings, 66 FR 38226, 38228 (July
23, 2001).aa

The Register also proposes that the
Librarian adopt a term that provides a
Designated Agent with an optional
mechanism pursuant to which the
Designated Agent may request that the
Register provide a written opinion
stating whether the Agent's
methodology for distributing royalty
payments to nonmembers meets the
requirements of the terms for
distribution set forth in the
implementing regulations. Although
such an opinion by the Register would
not be binding on a court evaluating a
claim against a Designated Agent, it can
be assumed that a court would find the
opinion of the Register persuasive,

The Register anticipates that under
this scheme, a Designated Agent that
acts conscientiously and in good faith in
the distribution of royalties will not be
found liable to a Copyright Owner or
Performer who is dissatisfied with his or
her share of the distribution.

b. Deductions fram Royalties for
Designated Agent's Costs, The parties
had proposed, and the CARP agreed,
that Designated Agents be permitted to
deduct from the royalties paid to
Copyright Owners and Performers
"reasonable costs incurred in the
licensing, collection and distribution of
the royalties paid by Licensees * * *

and a reasonable charge for
administration." The Register
recommends that the provision
permitting deductions for costs incurred
in licensing be removed from this
provision. See ti 261.4(i). Although a
Designated Agent may happen to engage
in licensing activities, licensing per se is
not among the responsibilities of a
Designated Agent under the terms of the
statutory license. The purpose of the
Designated Agent is to receive and
distribute the statutory royalty fees.
There is no justification for permitting
a Designated Agent to deduct costs
incurred in licensing activity from the
statutory royalties, and the CARP's
acquiescence in this term was therefore
arbitrary.

There was also a suggestion in
testimony presented to the CARP that it
would be proper for a Designated Agent
to deduct from statutory royalties its
costs incurred as a participant in a
CARP proceeding. Tr. 11891—1'1893
(Williams), Nothing in g 261.4(i),
including the references to "reasonable
costs incurred in the collection and
distribution of the royalties paid by
Licensees," can properly be construed

ss A similar provision is recommended with
respect to the methodology for allocating royalties
among Designated Agents.

as permitting a Designated Agent to
deduct from the royalty pool any costs
of participating in a CARP proceeding,
Such activity is beyond the scope of
collection and distribution of royalties.
Of course, Copyright Ovvners and
Performers may enter into agreements
with a Designated Agent permitting
such deductions, but a Designated
Agent may not make such deductions
from royalties due to unaffiliated
Copyright Owners and Performers or
those who have simply designated a
Designated Agent without specifically
agreeing to permit such deductions.ae

c. Ephemeral Recording. The Register
recommends that a definition of
"Ephemeral Recording" be added to the
definitions. This definition incorporates
by reference the requirements set forth
in section 112(e),

In a related provision, the Register has
harmonized the language of IlIt 261.3(b)
and (c) and makes clear that
beneficiaries of the statutory license for
ephemeral recordings may make any
number of ephemeral recordings so long
as they are made for the sole purpose of
facilitating the statutory licensees
permitted transmissions of
performances of sound recordings. The
regulatory text proposed by the parties
and accepted by the Panel provided that
for Business Establishment Services, the
section 112 royalty shall be paid "[flor
the making of unlimited numbers of
ephemeral recordings in the operation
of broadcast services pursuant to the
Business Establishment exemption
contarned tn 17 U.S.C. 114(d)(1)(C)(tv),
(emphasis added), but that for
webcasters, the section 112 royalty shall
be paid "[flor the making of all
ephemeral recordings required to
facilitate their internet transmissions."

A literal reading of section 112(e)
might lead to the conclusion that the
ephemeral recording statutory license
permits only the making of a single
ephemeral recording, but the statute
qualifies that provision by stating
"(unless the terms and conditions of the
statutory license allow for more)," and
the legislative history makes clear that
the terms established by the Librarian in
this proceeding may include terms
permitting the making of additional

's The Register is also troubled by the parties
permitting a Designated Agent to deduct "a
reasonable charge for administration" which is
included "to permit a for-profit Designated Agent
to make a reasonable profit on royalty collection
and distribution on top of the direct expenses that
may be incurred in licensing, collection and
distribution." Appendix B, p. B—a S. But in light of
the parties'cceptance and the CARP's adoption of
a procedure permitting multiple Designated Agents,
including a for-profit Designated Agent, the Register
reluctantly cannot conclude that the provision is
arbitrary.
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ephemeral recordings. H.R.Rep. 108-
796, at 89. Therefore, it is appropriate
that the terms make dear that statutory
licensees may make more than one
ephemeral recording to accomplish the
purposes of the statutory license.

The reference to "all" ephemeral
recordings "required" to facilitate
webcasters" transmissions, and the
reference to "unlimited" recordings for
Business Establishment Services"
"operation", are arguably inconsistent
with each other and somewhat
ambiguous. To clarify that the scope of
the section 112 statutory license is
similar for both types of service, and to
more accurately reflect the appropriate
scope of that license, the Register
recommends that the regulatory
language provide, in the case of
webcasters, "[f]or the making of any
number of ephemeral recordings to
facilitate the Internet transmission of a
sound recording," and in the case of
Business Establishment Services, "[f]or
the making of any number of ephemeral
recordings in the operation of a service
pursuant to the Business Establishment
exemption." (Emphasis added).

d. Definition of "Listener". The
definitions of "Aggregate Tuning
Hours" and "Performance" both include
references to a "listener" or to
"listeners." It is not clear from the text
of these definitions whether each person
who is hearing a performance is a
"listener" even if all the persons hearing
the performance are listening to the
same machine or device (e.g., two or
more persons listening to a performance
rendered on a single computer). Clearly
the intent is that all persons listening to
a performance on a single machine or
device constitute, collectively, a single
"listener," because "listener" is used
here to assist in defining what
constitutes a single performance.
Indeed, it would be difficult to
implement an interpretation that
counted all individuals in such
circumstances as separate "listeners."
Accordingly, the Register recommends
including a definition that provides that
if more than one person are listening to
a transmission made to a single machine
or device, those persons collectively
constitute a single listener.

e. Timing ofPayment by Receiving
Agent to Designated Agent. The terms
proposed by the Parties and accepted by
the CARP included a provision
requiring that the Receiving Agent pay
a Designated Agent its share of any
royalty payments received from a
Licensee within 20 days after the day on
which the Licensee's payment is due.
While the Register recognizes that such
a provision would, in principle, be
unobjectionable, she concludes that

under current conditions it is
administratively unfeasible.

As the parties recognized in their
commentary on this provision, "The
parties do not know either the payment
methodology that will be used to
calculate royalties or the types of
information that will be reported by
Licensees. Such determinations cannot
be made before the conclusion of this
proceeding and the Notice and
Recordkeeping Proceeding." Appendix
B, p. B-10. However, they assumed that
the Receiving Agent and the Designated
Agent could agree on a "reasonable
allocation method" even in the absence
of any firm data.

The Register is skeptical. It is
apparent at this point in the rulemaking
on notice and recordkeeping that
obtaining accurate reports ofLicensees'se

of sound recordings will be difficult,
particularly during the first few months.
Moreover, the initial reports of use will
require reporting on less than a monthly
basis, making it impossible in many
instances for the Receiving Agent to
make any determination whatsoever as
to a Designated Agent's allocated share
during at least the first month or two in
which royalties are paid. Reports on
past use of sound recordings (i.e., from
October 28, 1998, to the present) will
present an even more formidable
challenge. It is difficult to imagine that
20 days after the Receiving Agent has
received the first royalty payments from
Licensees, the Receiving Agent and the
Designated Agent will have any reliable
information from which they can
ascertain how the proceeds should be
allocated. The Register therefore
recommends that the proposed
requirement that payment be made
within 20 days of the day on which the
Licensee's payment is due be replaced
by a requirement that the payment be
made "as expeditiously as is reasonably
possible," a more flexible term that
recognizes the difficulty in establishing
a specific deadline. The Register
cautions that during the first few
months of operation of the system of
reporting and or royalty payment,
"expeditious" payment under the
circumstances may be a matter of many
weeks, ifnot months.

It can reasonably be expected that for
future periods governed by future
CARPs or negotiated agreements, more
stringent requirements of prompt
payment will be appropriate. But it
must be recognized that in this initial,
transitional period, delays will be
inevitable.

f. Allocation ofRoyalties among
Designated Agents and Among
Copyright Owners and Performers. The
terms proposed by the Parties and

accepted by the Panel provide that the
Receiving Agent allocate royalty
payments to Designated Agents "on a
reasonable basis to be agreed among the
Receiving Agent and the Designated
Agents," and that the Designated Agents
distribute royalty payments "on a
reasonable basis that values all
performances by a Licensee equally."
The Panel accepted these terms, but
observed that a "determination of how
royalty payments should be apportioned
between the Designated Agents cannot
be made until the parties know the rate
structure adopted by the CARP (in the
first instance) and the Librarian of
Congress (on review) and the outcome
of the Notice and Recordkeeping
Proceeding." Appendix B, at p. B—10.
Similarly, the Panel remarked that "The
terms do not specifically provide how a
Designated Agent should allocate
royalties among parties entitled to
receive such royalties because such
allocation will depend upon the rate
structure adopted by the CARP (in the
first instance) and by the Librarian of
Congress (on review) and may be
affected by the types of reporting
requirements that are adopted by the
Copyright Office in the Notice and
Record-keeping Proceeding for eligible
nonsubscription transmissions and
business establishment services." Id., p.
B—12.

The Register recommends that the
provisions for allocation of royalty
payments among Designated Agents and
for allocation of royalties among parties
entitled to receive such royalties be
clarified, making explicit the
relationship between the notice and
recordkeeping regulations and the
allocation of royalties. Each of these
provisions should provide that the
method of allocation shall be based
upon the information provided by the
Licensee pursuant to the regulations
governing records of use of
performances.

The Register has some trepidation
about the provision in g 261.4(a),
proposed by the Parties and
recommended by the CARP, that
provides that apportionment among
Designated Agents "shall be made on a
reasonable basis that uses a
methodology that values all
performances equally and is agreed
upon among the Receiving Agent and
the Designated Agents." (Emphasis
added). The regulation does not provide
what happens in the event that the
Receiving Agent and the Designated
Agents cannot agree on an allocation
methodology. One could recommend a
provision that gives the ultimate
decisionmaking power to one of the
parties or to a third party, but instead,
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the Register proposes the addition of
$ 261.4(l), which would simply provide
that in the event of a stalemate, "either
the Receiving Agent or a Designated
Agent may seek the assistance of the
Copyright Office in resolving the
dispute."

g. Choice ofDesignated Agent by
Performers A literal reading of the
terms recommended by the Panel would
permit a Copyright Owner to select the
Designated Agent of its choice, but
would require a Performer to accept the
Designated Agent selected by the
Copyright Owner; and the Panel's report
appears to agree with this interpretation.
Report at 132. However, the Report does
not articulate any reason for the
decision to deprive Performers of the
same right to choose that is given to
Copyright Owners, and the commentary
in Appendix B is silent as well.

As the Panel acknowledged,
"Copyright owners and performers, on
the other hand, have a direct and vital
interest in who distributes royalties to
them and how that entity operates"
Report at 132 (emphasis added). The
Register agrees, It was arbitrary to
permit Copyright Owners to make an
election that Performers are not
permitted to make, The Register can
conceive of no reason why Performers
should not be given the same choice.
Accordingly, the Register recommends
that I'I 261.4 be amended to provide that
a Copyright Owner or a Performer may
make such an election. See II 261.4(c) of
the recommended regulatory text.

The Register has also inserted a
housekeeping amendment to provide
that for administrative convenience, a
Copyright Owner's or Performer's
designation of a Designated Agent shall
not be effective until 30 days have
passed,

h. Performers'Right to Audit. The
terms proposed by the Parties and
accepted by the CARP provided that a
Copyright Owner may conduct an audit
of a Designated Agent. These provisions
also include safeguards to ensure that a
Designated Agent is not subjected to
more than one audit in a calendar year.

However, the terms do not provide
that Performers have a similar right to
conduct an audit of a Designated Agent,
despite the fact that Performers, like
Copyright Owners, depend upon the
Designated Agent to make fair and
timely royalty payments, The Parties'ommentaryin Appendix B states that
audit rights are limited to Copyright
Owners "rather than the entire universe

of Copyright Owners and Performers,
which could number in the tens of
thousands." Appendix B at p. B—24. The
commentary suggests that it would be
impracticable for a Designated Agent to
be subject to audit from individual
Performers. Apart from reproducing the
Parties'ommentary, the Panel offered
no observations on this point.

The Register fails to understand how
it would be "impracticable" to permit
Performers, who depend on a
Designated Agent for their royalty
payments, to initiate an audit of the
Designated Agent when the Copyright
Owners may do so. The Designated
Agent is given sufficient protection by
virtue of the provision that it can be
subject to only a single audit in a
calendar year, by the provision that the
party requesting the audit must bear the
presumably considerable costs of the
audit, and by the provision that any
audit "shall be binding on all Copyright
Owners and Performers." so The
Register, therefore, recommends that the
audit provisions be amended to permit
not only Copyright Owners, but also
Performers, to initiate an audit,

i. Effective date. Section 114(f)(4)(C)
states that payments in arrears for the
performance of sound recordings prior
to the setting of a royalty rate are due
on a date certain in the month following
the month in which the rate is set. The
effective date of the rates, however, is
not necessarily the date of publication
in the Federal Register. The Librarian
has often set the effective date of a rate
several months after the initial
announcement of the decision. See
Determination of Reasonable Rates and
Terms for Subscription Services, 63 FR
25394 (May 8, 1998) (setting the
effective date for the rate for
subscription services three weeks after
the date of publication of the final order
in the Federal Register); Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 55742
(October 28, 1997) (announcing an
effective date of January 1, 1998, set to
coincide with the next filing period of
the statements of account).

Section 802(g) provides that the
effective date of the new rates is "as set
forth in the decision." 17 U.S.C, 802(g),
The Register has interpreted the term
"decision" to mean the decision of the

It is noteworthy that although the Parties were
unwilling to give Performers a right to initiate an
audit, they did not hesitate to provide that
Performers will be bound by an audit initiated by
a Copyright Owner.

Librarian, since section 802(g) only
refers to the decision of the Librarian.
Thus, this provision has been
interpreted as providing the Librarian
with discretion in setting the effective
date. Moreover, the courts have held
that an agency normally retains
considerable discretion to choose an
effective date, where, as here, the statute
authorizing agency action fails to
specify a timetable for effectiveness of
decisions, RIAA v. CRT, 662 F.Zd. 'I, 14
(D.C. Cir. 1981),

In setting an effective date, the
Register has considered the impact of
the rate on the Licensees and the
administrative burden on the Office in
promulgating regulations to insure
effective administration of the license.
Clearly, there will be a burden on many
Licensees who, by law, are required to
make full payment of all royalties owed
for transmissions made since the
effective date of the DMCA, October 28,
1998, on or before the 20th day of the
month next succeeding the month in
which the royalty rate is set. Moreover,
the Copyright Office is in the midst of
promulgating rules governing records of
use that will be used to make
distribution of royalty fees in
accordance with the terms of payment.

Consequently, the Register proposes
an effective date of September 1, 2002,
which will require the Licensees to
make full payment of the arrears on
October 20, 2002. Payment for the
month of September shall be due on or
before November 14, 2002, the forty-
fifth (45th) day after the end of the
month on which the rate becomes
effective, in accordance with the term
proposed by the parties and adopted by
the CARP, Similarly, all subsequent
payments shall be due on the 45th after
the end of each month for which
royalties are owed. This payment
schedule provides the Licensees with
additional time to make the initial
payment and any necessary adjustments
in their business operations to meet
their copyright obligation.

U. Conclusion

Having fully analyzed the record in
this proceeding, the submissions of the
parties, the Register of Copyrights
recommends that the Librarian adopt
the statutory rates for the transmission
of a sound recording pursuant to section
114, and the making of ephemeral
phonorecords pursuant to section
112(e), as set forth below: 
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SUMMARY OF ROYALTY RATES FOR SECTION 114(F)(2) AND 112(E) STATUTORY LICENSES

Type of DMCA—Complaint service Performance fee
(per performance)

Ephemeral
license fees

1 Webcaster and Commercial Broadcaster:
All Internet transmlsslons, including simultaneous Internet retrans-

missions of over-the-air AM or FM radio broadcasts.
2. Non-CPB, Non-Commercial Broadcaster:

(a) Simultaneous internet retransmlsslons of over-the-air AM or
FM radio broadcasts.

(b) Other Internet transmlsslons, including up to two side channels
of programming consistent with the public broadcasting mission
of the station.

(c) Transmlsslons on any other side channels ................................
3. Business Establishment Service:

For digital broadcast transmlsslons of sound recordings pursuant
to 17 U.S.C. 114(d)(1)(C)(lv).

4. Minimum Fee:
(a) Webcasters, commercial broadcasters, and non-CPB, non-

commercial broadcasters.
(b) Business Establishment Services .

0.07lt

0.028 ..

0.024

0.07@

Statutorily Exempt

8.8% of Performance Fees Due.

8.8% of Performance Fees Due.

8.8% of Performance Fees Due.

8.8% of Performance Fees Due.

10% of Gross Proceeds.

$500 per year for each licensee.

$ 10,000

In addition, the Register recommends
that the Librarian adopt the terms of
payment proposed by the CARP, as
modified in the recommendation, and
set September 1, 2002, as the effective
date for the statutory rates and the terms
of payment.

VI. The Order of the Librarian of
Congress

Having duly considered the
recommendation of the Register of
Copyrights regarding the Report of the
Copyright Arbitration Royalty Panel in
the matter to set rates and terms for
Licensees making certain digital
performances of sound recordings under
section 114(d)(2) and those making
ephemeral recordings under section
112(e), the Librarian of Congress fully
endorses and adopts her
recommendation to accept the Panel's
decision in part and reject it in part. For
the reasons stated in the Register's
recommendation, the Librarian is
exercising his authority under 17 U.S.C.
802(fl and is issuing this order, and
amending the rules of the Library and
the Copyright Office, announcing the
new royalty rates and terms of payment
for the sections 112 and 114 statutory
licenses.

List of Subjects in 37 CFR Part 261

Copyright, Digital audio
transmissions, Performance right,
Recordings.

Final Regulation

In consideration of the foregoing, part
261 of 37 CFR is added to read to as
follows:

PART 261 —RATES AND TERMS FOR
ELIGIBLE NONSUBSCRIPTION
TRANSMISSIONS AND THE MAKING
OF EPHEMERAL REPRODUCTIONS

Sec.
261.1 General.
261.2 Definitions.
261.3 Royalty fees for public performance

of sound recordings and for ephemeral
recordings,

261.4 Terms for making payment of royalty
fees and statements of account.

261.5 Confidential information.
261.6 Verification of statements of account.
261.7 Verification of royalty payments.
261,8 Unclaimed funds.

Authority: 17 U.S.C. 112(e), 114, 801(b)(1).

5261.1 General.
(a) This part 261 establishes rates and

terms of royalty payments for the public
performance of sound recordings in
certain digital transmissions by certain
Licensees in accordance with the
provisions of 17 U.S.C. 114, and the
making of ephemeral recordings by
certain Licensees in accordance with the
provisions of 17 U,S.C. 112(e).

(b) Licensees relying upon the
statutory license set forth in 17 U.S.C.
114 shall comply with the requirements
of that section and the rates and terms
of this part.

(c) Licensees relying upon the
statutory license set forth in 17 U.S.C.
112 shall comply with the requirements
of that section and the rates and terms
of this part.

(d) Notwithstanding the schedule of
rates and terms established in this part,
the rates and terms of any license
agreements entered into by Copyright
Owners and services within the scope of
17 U,S,C. 112 and 114 concerning
eligible nonsubscription transmissions
shall apply in lieu of the rates and terms
of this part.

f261.2 Definitions.
For purposes of this part, the

following definitions shall apply:
Aggregate Tuning Hours mean the

total hours of programming that the
Licensee has transmitted over the
Internet during the relevant period to all
end users within the United States from
all channels and stations that provide
audio programming consisting, in whole
or in part, of eligible nonsubscription
transmissions. By way of example, if a
service transmitted one hour of
programming to 10 simultaneous
listeners, the service's Aggregate Tuning
Hours would equal 10. Likewise, if one
listener listened to a service for 10
hours, the service's Aggregate Tuning
Hours would equal 10.

Business Establishment Service is a
Licensee that is entitled to transmit to
the public a performance of a sound
recording under the limitation on
exclusive rights specified by 17 U.S.C.
114(d)(1)(C)(iv) and that obtains a
compulsory license under 17 U.S.C.
112(e) to make ephemeral recordings for
the sole purpose of facilitating those
exempt transmissions,

Commercial Broadcaster is a Licensee
that owns and operates a terrestrial AM
or FM radio station that is licensed by
the Federal Communications
Commission to make over-the-air
broadcasts, other than a CPB-Affiliated
or Non-CPB-Affiliated, Non-Commercial
Broadcaster.

Copyright Owner is a sound recording
copyright owner who is entitled to
receive royalty payments made under
this part pursuant to the statutory
licenses under 17 U.S.C. 11.2(e) or 114.

Designated Agent is the agent
designated by the Librarian of Congress
for the receipt of royalty payments made
pursuant to this part from the Receiving
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Agent. The Designated Agent shall make
further distribution of those royalty
payments to Copyright Owners and
Performers that have been identified in
5 261.4(c).

Ephemeral Recording is a
phonorecord created solely for the
purpose of facilitating a transmission of
a public performance of a sound
recording under the limitations on
exclusive rights specified by 17 U,S.C.
'l14(d)(1)(C)(iv) or under a statutory
license in accordance with 17 U.S.C.
114(fl, and subject to the limitations
specified in 17 U.S.C, 112(e).

Gross proceeds mean all fees and
payments, as used in g 261.3(d),
including those made in kind, received
from any source before, during or after
the License term which are derived from
the use of copyrighted sound recordings
pursuant to 17 U.S.C. 'l12(e) for the sole
purpose of facilitating a transmission to
the public of a performance of a sound
recording under the limitation on the
exclusive rights specified in section
114(d)(1)(c)(iv).

Licensee is: (1) A person or entity that
has obtained a compulsory license
under 17 U.S.C. 112 or 114 and the
implementing regulations therefor to
make eligible non-subscription
transmissions and ephemeral
recordings, or

(2) A person or entity entitled to
transmit to the public a performance of
a sound recording under the limitation
on exclusive rights specified by 17
U.S,C. 114(d)(1)(C)(iv) and that has
obtained a compulsory license under 17
U,S.C. 112 to make ephemeral
recordings.

Listener is a recipient of a
transmission of a public performance of
a sound recording made by a Licensee
or a Business Establishment Service.
However, if more than one person is
listening to a transmission made to a
single machine or device, those persons
collectively constitute a single listener.

Non-CPB, Non-Commercial
Broadcasteris a Public Broadcasting
Entity as defined in 17 U.S,C. 118(g)
that is not qualified to receive funding
from the Corporation for Public
Broadcasting pursuant to the criteria set
forth in 47 U.S.C. 396,

Performance is each instance in
which any portion of a sound recording
is publicly performed to a listener via a
Web Site transmission or retransmission
(e.g. the delivery of any portion of a
single track from a compact disc to one
listener) but excluding the following:

(1) A performance of a sound
recording that does not require a license
(e.g„ the sound recording is not
copyrighted);

(2) A performance of a sound
recording for which the service has
previously obtained license from the
copyright owner of such sound
recording; and

(3) An incidental performance that
both: (i) Makes no more than incidental
use of sound recordings including, but
not limited to, brief musical transitions
in and out of commercials or program
segments, brief performances during
news, talk and sports programming,
brief background performances during
disk jockey announcements, brief
performances during commercials of
sixty seconds or less in duration, or
brief performances during sporting or
other public events; and

(ii) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
does not feature a particular sound
recording of more than thirty seconds
(as in the case of a sound recording used
as a theme song).

Performer means the respective
independent administrators identified
in 17 U.S,C. 'l l4(g)(2)(A) and (B) and the
parties identified in 17 U.S.C.
114(g)(2)(C).

Receiving Agent is the agent
designated by the Librarian of Congress
for the collection of royalty payments
made pursuant to this part by Licensees
and the distribution of those royalty
payments to Designated Agents, and
that has been identified as such in
$ 261.4(b). The Receiving Agent may
also be a Designated Agent.

Side channel is a channel on the Web
Site of a Commercial Broadcaster or a
Non-CPB, Non-Commercial Broadcaster,
which channel transmits eligible non-
subscription transmissions that are not
simultaneously transmitted over-the-air
by the Licensee.

Webcaster is a Licensee, other than a
Commercial Broadcaster, Non-CPB,
Non-Commercial Broadcaster or
Business Establishment Service, that
makes eligible non-subscription
transmissions of digital audio
programming over the Internet through
a Web Site.

Web Site is a site located on the World
Wide Web that can be located by an end
user through a principal Uniform
Resource Locator (a "URL"), e.g.,
www.xxxxx.corn.

f261.3 Royalty fees for public
performances of sound recordings and for
ephemerai recordings.

(a) For the period October 28, 1998,
through December 31, 2002, royalty
rates and fees for eligible digital
transmissions of sound recordings made
pursuant to 17 U.S.C. 114(d)(2), and the
making of ephemeral recordings

pursuant to 17 U.S.C. 112(e) shall be as
follows:

(1) Webcaster and Commercial
Broadcaster Performance Royalty. For
all Internet transmissions, including
simultaneous Internet retransmissions
of over-the-air AM or FM radio
broadcasts, a Webcaster and a
Commercial Broadcaster shall pay a
section 114(f) performance royalty of
0.07'er performance.

(2) Non-CPB, Non-Commercial
Broadcaster Performance Royalty,

(i) For simultaneous Internet
retransmissions of over-the-air AM or
FM broadcasts by the same radio
station, a non-CPB, Non-Commercial
Broadcaster shall pay a section 114(f)
performance royalty of 0.02'er
performance,

(ii) For other Internet transmissions,
including up to two side channels of
programming consistent with the
mission of the station, a Non-CPB, Non-
Commercial Broadcaster shall pay a
section 114(f) performance royalty of
0.02'er performance.

(iii) For Internet transmissions on
other side channels of programming, a
Non-CPB, Non-Commercial Broadcaster
shall pay a section 114(f) performance
royalty of 0,07'er performance,

(b) Estimate of Performance. Until
December 31, 2002, a Webcaster,
Commercial Broadcaster, or Non-CPB,
Non-Commercial Broadcaster may
estimate its total number of
performances if the actual number is not
available. Such estimation shall be
based on multiplying the total number
of Aggregate Tuning Hours by 15
performances per hour (1 performance
per hour in the case of transmissions or
retransmissions of radio station
programming reasonably classified as
news, business, talk or sports, and 12
performances per hour in the case of
transmissions or retransmissions of all
other radio station programming),

(c) Webcaster and Broadcaster
Ephemeral Recordings Royalty. For the
making of any number of ephemeral
recordings to facilitate the Internet
transmission of a sound recording, each
Webcaster, Commercial Broadcaster,
and Non-CPB, Non-Commercial
Broadcaster shall pay a section 112(e)
royalty equal to 8.8% of their total
performance royalty.

(d) Business Establishment Ephemeral
Recordings Royalty. For the making of
any number of ephemeral recordings in
the operation of a service pursuant to
the Business Establishment exemption
contained in 17 U.S.C. 114(d)(1)(C)(iv),
a Business Establishment Service shall
pay a section 112(e) ephemeral
recording royalty equal to ten percent
(10%) of the Licensee's annual gross
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proceeds derived from the use in such
service of the musical programs which
are attributable to copyrighted
recordings. The attribution of gross
proceeds to copyrighted recordings may
be made on the basis of:

(1) For classical programs, the
proportion that the playing time of
copyrighted classical recordings bears to
the total playing time of all classical
recordings in the program,

(2) For all other programs, the
proportion that the number of
copyrighted recordings bears to the total
number of all recordings in the program.

(e) Minimum fee. (1) Each Webcaster,
Commercial Broadcaster, and Non-CPB,
Non-Commercial Broadcaster licensed
to make eligible digital transmissions
and/or ephemeral recordings pursuant
to licenses under 17 U.S.C, 114(f) and/
or 17 U.S.C. 112(e) shall pay a minimum
fee of $500 for each calendar year, or
part thereof, in which it makes such
transmissions or recordings.

(2) Each Business Establishment
Service licensed to make ephemeral
recordings pursuant to a license under
17 U.S.C. 112(e) shall pay a minimum
fee of $10,000 for each calendar year, or
part thereof, in which it makes such
recordings.

$ 261.4 Terms for making payment of
royalty fees and statements of account.

(a) A Licensee shall make the royalty
payments due under $ 261.3 to the
Receiving Agent. If there are more than
one Designated Agent representing
Copyright Owners or Performers
entitled to receive any portion of the
royalties paid by the Licensee, the
Receiving Agent shall apportion the
royalty payments among Designated
Agents using the information provided
by the Licensee pursuant to the
regulations governing records of use of
performances for the period for which
the royalty payment was made. Such
apportionment shall be made on a
reasonable basis that uses a
methodology that values all
performances equally and is agreed
upon among the Receiving Agent and
the Designated Agents. Within 30 days
of adoption of a methodology for
apportioning royalties among
Designated Agents, the Receiving Agent
shall provide the Register of Copyrights
with a detailed description of that
methodology.

(b) Until such time as a new
designation is made, SoundExchange,
an unincorporated division of the
Recording Industry Association of
America, Inc., is designated as the
Receiving Agent to receive statements of
account and royalty payments from
Licensees. Until such time as a new

designation is made, Royalty Logic, Inc,
and SoundExchange are designated as
Designated Agents to distribute royalty
payments to Copyright Owners and
Performers entitled to receive royalties
under 17 U.S.C. 114(g)(2) from the
performance of sound recordings owned
by such Copyright Owners.

(c) SoundExchange is the Designated
Agent to distribute royalty payments to
each Copyright Owner and Performer
entitled to receive royalties under 17
U.S.C. 114(g)(2) from the performance of
sound recordings owned by such
Copyright Owners, except when a
Copyright Owner or Performer has
notified SoundExchange in writing of an
election to receive royalties from a
particular Designated Agent. With
respect to any royalty payment received
by the Receiving Agent from a Licensee,
a designation by a Copyright Owner or
Performer of a particular Designated
Agent must be made no later than thirty
days prior to the receipt by the
Receiving Agent of that royalty
pa ment.

d) Commencing September 1, 2002, a
Licensee shall make any payments due
under $ 261.3 to the Receiving Agent by
the forty-fifth (45th) day after the end of
each month for that month,
Concurrently with the delivery of
payment to the Receiving Agent, a
Licensee shall deliver to each
Designated Agent a copy of the
statement of account for such payment.
A Licensee shall pay a late fee of 0.75%
per month, or the highest lawful rate,
whichever is lower, for any payment
received by the Receiving Agent after
the due date. Late fees shall accrue from
the due date until payment is received
by the Receiving Agent.

(e) A Licensee shall make any
payments due under $ 261.3 for
transmissions made between October
28, 1998, and August 31, 2002, to the
Receiving Agent by October 20, 2002.

(f) A Licensee shall submit a monthly
statement of account for accompanying
royalty payments on a form prepared by
the Receiving Agent after full
consultation with all Designated Agents.
The form shall be made available to the
Licensee by the Receiving Agent. A
statement of account shall include only
such information as is necessary to
calculate the accompanying royalty
payment. Additional information
beyond that which is sufficient to
calculate the royalty payments to be
paid shall not be required to be
included on the statement of account.

(g) The Receiving Agent shall make
payments of the allocable share of any
royalty payment received from any
Licensee under this section to the
Designated Agent(s) as expeditiously as

is reasonably possible following receipt
of the Licensee's royalty payment and
statement of account as well as the
Licensee's Report of Use of Sound
Recordings under Statutory License for
the period to which the royalty payment
and statement of account pertain, with
such allocation to be made on the basis
determined as set forth in paragraph (a)
of this section. The Receiving Agent and
the Designated Agent shall agree on a
reasonable basis on the sharing on a pro-
rata basis of any incremental costs
directly associated with the allocation
method. A final adjustment, if
necessary, shall be agreed and paid or
refunded, as the case maybe, between
the Receiving Agent and a Designated
Agent for each calendar year no later
than 180 days following the end of each
calendar year.

(h) The Des1gnated Agent shall
distribute royalty payments on a
reasonable basis that values all
performances by a Licensee equally
based upon the information provided by
the Licensee pursuant to the regulations
governing records of use of
performances; Provided, however, that
Copyright Owners and Performers who
have designated a particular Designated
Agent may agree to allocate their shares
of the royalty payments among
themselves on an alternative basis.

(i)(1) A Designated Agent shall
provide to the Register of Copyrights;

(i) A detailed description of its
methodology for distributing royalty
payments to Copyright Owners and
Performers who have not agreed to an
alternative basis for allocating their
share of royalty payments (hereinafter,
"non-members"), and any amendments
thereto, within 30 days of adoption and
no later than 60 days prior to the first
distribution to Copyright Owners and
Performers of any royalties distributed
pursuant to that methodology;

(ii) Any written complaint that the
Designated Agent receives from a non-
member concerning the distribution of
royalty payments, within 30 days of
receiving such written complaint; and

(iii) The final disposition by the
Designated Agent of any complaint
specified by paragraph (i)(1)(ii) of this
section, within 60 days of such
disposltlon.

(2) A Designated Agent may request
that the Register of Copyrights provide
a written opinion stating whether the
Agent's methodology for distributing
royalty payments to non-members meets
the requirements of this section.

(j) A Designated Agent shall distribute
such royalty payments directly to the
Copyright Owners and Performers,
according to the percentages set forth in
17 U.S.C. 114(g)(2), if such Copyright
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Owners and Performers provide the
Designated Agent with adequate
information necessary to identify the
correct recipient for such payments.
However, Performers and Copyright
Owners may jointly agree with a
Designated Agent upon payment
protocols to be used by the Designated
Agent that provide for alternative
arrangements for the payment of
royalties to Performers and Copyright
Owners consistent with the percentages
in 17 U.S.C. 114(g)(2)

(k) A Designated Agent may deduct
from the royalties paid to Copyright
Owners and Performers reasonable costs
incurred in the collection and
distribution of the royalties paid by
Licensees under g 261.3, and a
reasonable charge for administration.

(I) In the event a Designated Agent
and a Receiving Agent cannot agree
upon a methodology for apportioning
royalties pursuant to paragraph (a) of
this section, either the Receiving Agent
or a Designated Agent may seek the
assistance of the Copyright Office in
resolving the dispute.

5261.5 Confidential information.
(a) For purposes of this part,

"Confidential Information" shall
include the statements of account, any
information contained therein,
including the amount of royalty
payments, and any information.
pertaining to the statements of account
reasonably designated as confidential by
the Licensee submitting the statement.

(b) Confidential Information shall not
include documents or information that
at the time of delivery to the Receiving
Agent or a Designated Agent are public
knowledge. The Receiving Agent or a
Designated Agent that claims the benefit
of this provision shall have the burden
of proving that the disclosed
information was public knowledge.

(c) In no event shall the Receiving
Agent or Designated Agent(s) use any
Confidential Information for any
purpose other than royalty collection
and distribution and activities directly
related thereto; Provided, however, that
the Designated Agent may report
Confidential Information provided on
statements of account under this part in
aggregated form, so long as Confidential
Information pertaining to any Licensee
or group of Licensees cannot directly or
indirectly be ascertained or reasonably
approximated. All reported aggregated
Confidential Information from Licensees
within a class of Licensees shall
concurrently be made available to all
Licensees then in such class. As used in
this paragraph, the phrase "class of
Licensees" means all Licensees paying
fees pursuant to g 261.4(a).

(d) Except as provided in paragraph
(c) of this section and as required by
law, access to Confidential Information
shall be limited to, and in the case of
paragraphs (d)(3) and (d)(4) of this
section shall be provided upon request,
subject to resolution of any relevance or
burdensomeness concerns and
reimbursement of reasonable costs
directly incurred in responding to such
re uest, to.

1) Those employees, agents,
consultants and independent
contractors of the Receiving Agent or a
Designated Agent, subject to an
appropriate confidentiality agreement,
who are engaged in the collection and
distribution of royalty payments
hereunder and activities directly related
thereto, who are not also employees or
officers of a Copyright Owner or
Performer, and who, for the purpose of
performing such duties during the
ordinary course of employment, require
access to the records;

(2) An independent and qualified
auditor, subject to an appropriate
confidentiality agreement, who is
authorized to act on behalf of the
Receiving Agent or a Designated Agent
with respect to the verification of a
Licensee's statement of account
pursuant to g 261.6 or on behalf of a
Copyright Owner or Performer with
respect to the verification of royalty
payments pursuant to g 261.7;

(3) In connection with future
Copyright Arbitration Royalty Panel
proceedings under 17 U,S.C. 114(f)(2)
and 112(e), under an appropriate
protective order, attorneys, consultants
and other authorized agents of the
parties to the proceedings, Copyright
Arbitration Royalty Panels, the
Copyright Office or the courts; and

(4) In connection with bona fide
royalty disputes or claims by or among
Licensees, the Receiving Agent,
Copyright Owners, Performers or the
Designated Agent(s), under an
appropriate confidentiality agreement or
protective order, attorneys, consultants
and other authorized agents of the
parties to the dispute, arbitration panels
or the courts.

(e) The Receiving Agent or Designated
Agent(s) and any person identified in
paragraph (d) of this section shall
implement procedures to safeguard all
Confidential Information using a
reasonable standard of care, but no less
than the same degree of security used to
protect Confidential Information or
similarly sensitive information
belonging to such Receiving Agent or
Designated Agent(s) or person.

(fl Books and records of a Licensee,
the Receiving Agent and of a Designated
Agent relating to the payment,

collection, and distribution of royalty
payments shall be kept for a period of
not less than three (3) years.

5261.6 Verification of statements of
account.

(a) General. This section prescribes
general rules pertaining to the
verification of the statements of account
by the Designated Agent,

(b) Frequency of verification. A
Designated Agent may conduct a single
audit of a Licensee, upon reasonable
notice and during reasonable business
hours, during any given calendar year,
for any or all of the prior three (3)
calendar years, and no calendar year
shall be subject to audit more than once.

(c) Notice ofintent to audit. A
Designated Agent must submit a notice
of intent to audit a particular Licensee
with the Copyright Office, which shall
publish in the Federal Register a notice
announcing the receipt of the notice of
intent to audit within thirty (30) days of
the filing of the Designated Agent's
notice. The notification of intent to
audit shall be served at the same time
on the Licensee to be audited. Any such
audit shall be conducted by an
independent and qualified auditor
identified in the notice, and shall be
binding on all Designated Agents, and
all Copyright Owners and Performers.

(d) Acquisition and retention of
records, The Licensee shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit and retain such records for a
period of not less than three (3) years.
The Designated Agent requesting the
verification procedure shall retain the
report of the verification for a period of
not less than three (3) years,

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and qualified
auditor, shall serve as an acceptable
verification procedure for all Designated
Agents with respect to the information
that is within the scope of the audit.

(fl Consultation. Before rendering a
written report to a Designated Agent,
except where the auditor has a
reasonable basis to suspect fraud and
disclosure would, in the reasonable
opinion of the auditor, prejudice the
investigation of such suspected fraud,
the auditor shall review the tentative
written findings of the audit with the
appropriate agent or employee of the
Licensee being audited in order to
remedy any factual errors and clarify
any issues relating to the audit;
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Provided that the appropriate agent or
employee of the Licensee reasonably
cooperates with the auditor to remedy
promptly any factual errors or clarify
an issues raised by the audit.

(g) Costs of the verification procedure.
The Designated Agent requesting the
verification procedure shall pay the cost
of the procedure, unless it is finally
determined that there was an
underpayment of ten percent (10%) or
more, in which case the Licensee shall,
in addition to paying the amount of any
underpayment, bear the reasonable costs
of the verification procedure; Provided,
however, that a Licensee shall not have
to pay any costs of the verification
procedure in excess of the amount of
any underpayment unless the
underpayment was more than twenty
percent (20%) of the amount finally
determined to be due from the Licensee
and more than $5,000.00,

$ 261.7 Verification of royalty payments.
(a) General. This section prescribes

general rules pertaining to the
verification by any Copyright Owner or
Performer of royalty payments made by
a Designated Agent; Provided, however,
that nothing contained in this section
shall apply to situations where a
Copyright Owner or a Performer and a
Designated Agent have agreed as to
proper verification methods.

(b) Frequency of verification. A
Copyright Owner or a Performer may
conduct a single audit of a Designated
Agent upon reasonable notice and
during reasonable business hours,
during any given calendar year, for any
or all of the prior three (3) calendar
years, and no calendar year shall be
subject to audit more than once.

(c) Notice ofintent to audit. A
Copyright Owner or Performer must
submit a notice of intent to audit a
particular Designated Agent with the
Copyright Office, which shall publish in
the Federal Register a notice
announcing the receipt of the notice of
intent to audit within thirty (30) days of

the filing of the notice. The notification
of intent to audit shall be served at the
same time on the Designated Agent to be
audited. Any such audit shall be
conducted by an independent and
qualified auditor identified in the
notice, and shall be binding on all
Copyright Owners and Performers,

(d) Acquisition and retention of
records. The Designated Agent making
the royalty payment shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit and retain such records for a
period of not less than three (3) years.
The Copyright Owner or Performer
requesting the verification procedure
shall retain the report of the verification
for a period of not less than three (3)
years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and qualified
auditor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to a Copyright Owner or
Performer, except where the auditor has
a reasonable basis to suspect fraud and
disclosure would, in the reasonable
opinion of the auditor, prejudice the
investigation of such suspected fraud,
the auditor shall review the tentative
written findings of the audit with the
appropriate agent or employee of the
Designated Agent being audited in order
to remedy any factual errors and clarify
any issues relating to the audit;
Provided that the appropriate agent or
employee of the Designated Agent
reasonably cooperates with the auditor
to remedy promptly any factual errors or
clarify any issues raised by the audit.

(g) Costs of the verification procedure.
The Copyright Owner or Performer

requesting the verification procedure
shall pay the cost of the procedure,
unless it is finally determined that there
was an underpayment of ten percent
(10%) or more, in which case the
Designated Agent shall, in addition to
paying the amount of any
underpayment, bear the reasonable costs
of the verification procedure; Provided,
however, that a Designated Agent shall
not have to pay any costs of the
verification procedure in excess of the
amount of any underpayment unless the
underpayment was more than twenty
percent (20%) of the amount finally
determined to be due from the
Designated Agent and more than
$5,000.00.

5261.8 Uncfaimed funds.

If a Designated Agent is unable to
identify or locate a Copyright Owner or
Performer who is entitled to receive a
royalty payment under this part, the
Designated Agent shall retain the
required payment in a segregated trust
account for a period of three (3) years
from the date of payment. No claim to
such payment shall be valid after the
expiration of the three (3) year period.
After the expiration of this period, the
unclaimed funds of the Designated
Agent may first be applied to the costs
directly attributable to the
administration of the royalty payments
due such unidentified Copyright
Owners and Performers and shall
thereafter be allocated on a pro rata
basis among the Designated Agents(s) to
be used to offset such Designated
Agent(s) other costs of collection and
distribution of the royalty fees,

Dated; June 20, 2002.

Marybetb Peters,
Register of Copyrights.
James PL Billington,
The Librarian of Congress.
[FR Doc. 02-16730 Filed 7—5—02; 8i45 aml
BlLLING CODE 141~3-P
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(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executfve Order 12988
The Department of the Interior has

conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSIVI, Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
?30.11, 732.15, and 732.17(h)(10).
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submiual is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Alatfnnai Environmental Policy Act
No environmental impact statement is

required for this rule since section
702(d) of SMCRA (30 U.S,C. 1292(d))
provides that agency decisions on
proposed State regulatory program

provisions do not constitute major
Federal actions within the meaning of
section IOZ(2) (C) of'he iVationaI
Environmental Policy Act (42 U.S,C.
4332(2)(C)).

Paperwork Reduction Act
This rule does not contain

information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 ef seq.).

Regulatory FlexlbVity Aci
The Department of the Interior has

determined that this rule v'ill not have
a signiAcant economic impact on a
substantial number of'mall entities
under the Regulatory Flexibility Act (5
U,S,C 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities,
Accordingly„ this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact. the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandales

OSM has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seri.) that
this rule mill not impose a cost of $ 100
million or more in any given year on
local. state. or tribal governments or
private entities,

List of Subjects irr 30 CFR Part 918

Intergovernmental relations, Surface
mining, Underground mining

Dated: April 28. 1997.
Brent Wahiquist.
Regional Director, Mid-Continent Regional
Coordinadng Center.

For the reasons set out in the
preamble, 30 CFR Part 918 is amended
as set forth below:

PART 918—LONSIANA

1. The authority citation for Part 918
continues to read as follows:

Authority: 30 U.S C. 1201 et serf.

Z. Section 918.15 is amended in the
table by adding a new entry in
chronological order by "Date of Anal
publication" to read as follows;

8916,15 Approvai of Louisiana regulatory
prograrll amenrlrnente.

Original amendment submimion
date Date of final pubiloason Citation/description

October 24, 1997

I

May 6, 1998 ... Sections 105„'537.A.11; 2725 A., A.2., A.3., A.S.a„C.1., F;
2907.0.5.; 3705%2., A.2a., A.2h:, 3711,A., 81. through 8.6.;
3717.A., A.2., A,3.; 4601.A.3., A,4.; 6333,A,1. through A,134
5411%,; 5413%4 591.A,24 5507.AA.; 6507%24 69'l3 .8.,
6915.8,14 6917.A.; 7105,C.

(PR Doc. 98-12249 Piled 5-7-98: 8:45 aml
BLurto CODE 4310-05-ar
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37CFR Part 260

[Docket No.~ CARP OSTRA]

Determination of Reasonsbie Rates
snd Terms for the Digital Performance
of Sound Recordings

AGENCYt Copyright Office, Library of
Congress.
ACTlON: Final rule and order.

sUMMARY". The Librarian of Congress.
upon recommendation of the Register of

Copyrights, is announcing ihe
determination of the reasonable rates
and terms for the compulsory license
permitting certain digiial performances
of sound recordings.
EFFEcTlvE DATEr May 8, 1998.
ADDREss(Es): The full text of the pubhc
version of the Copyright Arbitration
Royalty Panel's report to the Librarian of
Congress is available for inspection and
copying during normal workmg hours
in the Office of the Genera1 Counsei,
James Madison Building, Room LM-
403. First and Independence Avenue.
SE., Washington. DC. 20540.
FOR FURTHER iNFORNlATIOfi CONTACl,
David O. Carson. General Counsel, or
Tanya Sandros, Attorney Advisor,
Copyright Arbitration Royalty Panel
(CARP), PO Box 70977, Southwest,

Station, Washington. D.C. 20024.
Telephone (202) 707-8380. Telefax:
(202) 707-8366.

SUPPLEMENTARYlNFORMATtON:

I. Background

The Digital Performance Right In
Sound Recordings Act of'995
(DPRSRA). Public Law 104-39, 109 Stat
336. amended section 106 of the
Copyright Act, title 17 of the Umted
States Code, to give sound recording
copyright owners an exclusive right.
subject to certain limitations, to perform
publicly sound recordings by digital
audio transmissions. 17 U.S.C 114. The
biB affords certain digital transmission
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services a compulsory license to
perform digital sound recordings
publicly. The purpose of the bill is "to
provide copyright holders of sound
recordings with the ability to control the
distribution of their product by digital
transmissions, without hampering the
arrival of new technologies, and without
imposing new and unreasonable
burdens on radio and television
broadcasters." S. Rep. No. 104 — 128, at
15 (1995).

All non-exempt digital subscription
transmission services are eligible for the
statutory license, provided that they are
non-interactive and comply with the
terms of the license. The statute requires
that the service not violate the "sound
recording performance complement,"'otpublish in advance a schedule of the
programming to be performed, not cause
any receiving device to switch from one
program channel to another, include in
each transmission certain identifying
information encoded in each sound
recording, pay the royalty fees and
comply with the associated terms, and
comply with any recordkeeping
requirements promulgated by the
Copyright Office. 2 17 U.S.C.
114(d) (2) (A)-(E) and 114(f) (2)-(5).

The reasonable terms and rates of the
section 114 statutory license are
determined by voluntary negotiations
among the parties and, where necessary,
compulsory arbitration conducted under
chapter 8 of the Copyright Act, title 17.
17 U.S.C. 114(f),

II. The CARP Proceeding To Set
Reasonable Rates and Terms

On December 1, 1995, the Librarian of
Congress (Librarian) initiated the
statutorily mandated six month

'7) The "sound recording performance
complement" is the transmission during any 3-hour
period, on a particular channel used by a
transmitting entity, of no more than—

(A) 3 different selections of sound recordings
from any one phonorecord lawfully distributed for
public performance or sale in the United States, if
no more than 2 such selections are transmitted
consecutively: or

(B) 4 different selections of sound recordings-
(i) By the same featured recording artist; or
(ii) From any set or compilation of phonorecords

lawfully distributed together as a unit for public
performance or sale in the United States, if no more
than three such selections are transmitted
consecutively: Provided, That the transmission of
selections in excess of the numerical limits
provided for in clauses (A) and (B) from multiple
phonorecords shall nonetheless qualify as a sound
recording performance complement if the
programming of the multiple phonorecords was not
willfully intended to avoid the numerical
limitations prescribed in such clauses.

17 U.S.C.1140)(7).
s See Notice of Proposed Rulemaking, 61 FR

22004 (May 13, 1996); Notice of Proposed
Rulemaking, 62 FR 34035 (lune 24, 1997).

negotiation period within 30 days of the
enactment of the DPRSRA, pursuant to
section 114(i) (1) of the Copyright Act,
with the publication of a notice
initiating the voluntary negotiation
process for determining reasonable
terms and rates of royalty payments. See
60 FR 61655 (December 1, 1995). In the
notice, the Library instructed those
parties with a significant interest in the
establishment of the reasonable terms
and rates for the section 114 license to
file a petition with the Copyright Office
no later than August 1, 1996, in the
event that the interested parties were
unable to negotiate an agreement. Id.

Accordingly, the Recording Industry
Association of America (RIAA) filed a
petition with the Copyright Office in
which it asked the Office to initiate an
arbitration proceeding pursuant to
chapter 8 of the Copyright Act. After
making a determination that the
petitioner RIAA had a significant
interest in the proposed CARP
proceeding, the Librarian published a
notice setting the schedule for the 45-
day precontroversy discovery period
and announcing the date for the
initiation of the 180-day arbitration
period. 61 FR 40464 (August 2, 1996).
The exchange of documents during the
precontroversy discovery period did not
proceed smoothly, requiring the Office
to reschedule portions of the discovery
period and vacate the scheduled date for
the initiation of the CARP. See Order in
Docket No. 96—5 CARP DSTRA
(September 18, 1996); Order in Docket
No. 96— 5 CARP DSTRA (November 27,
1996). The Librarian announced the
initiation of the 180-day arbitration
period following the conclusion of the
discovery period and the resolution of
all pending motions. 62 FR 29742 Oune
2, 1997).

The Parties
There are four parties to this

proceeding: three digital audio
subscription services (the Services) and
the Recording Industry Association of
America (RIAA).

1. The Recording Industry Association
of America, Inc. (RIAA)—RIAA
represents a collective, consisting of
more than 275 record labels, established
for the express purpose of administering
the rights of these sound recording
copyright owners. RIAA represents the
interests of its members who are the
copyright owners of more than 90% of
all legitimate sound recordings sold in
the United States. Record companies
own the copyrights in the sound
recordings.

2. Digital Cable Radio Associates
(DCR)—A digital audio service

established in the United States in 1987
by the Jerroid Communications Division
of General Instrument Corporation.
Current partners include Warner Music,
Sony Corporation, EMI, Time Warner
Cable, Continental Cablevision, Comcast
Cable, Cox Cable, and Adelphia Cable.

3. Digital lvlusic Express, Inc.
(DMX)—A digital music subscription
service established in 1986 as
International Cablecasting Technologies,
Inc. In 1997, DMX merged into TCI
Music, Inc., a publicly traded company
with approximately 80% of its shares
held by TCI, Inc.

4. Muzak, L.P.—With roots dating
back to 1922, Muzak is America's oldest
background music provider for
businesses. In the 1920s and 1930s,
Muzak was part of the consumer music
market until driven out of that market
by the growing popularity of radio.
Muzak remained out of the market until
March, 1996, when it began providing
27 channels of digital music under the
name DiSHCD, as part of Echostar's
satellite-based DiSH Network.

The Position of the Parties at the
Commencement of the Proceeding

RIAA, representing the interests of the
sound recording copyright owners,
requested a royalty rate set at 41.5% of
a Service's gross revenues resulting from
U.S. residential subscribers, or in some
circumstances, a flat rate minimum fee.
Report of the Copyright Arbitration
Royalty Panel (Report) $ 33. RIAA also
agreed to be named the single entity to
collect, administer, and distribute the
royalty fees. Report $ 184. RIAA
proposed additional terms concerning
the timing of payments, statements of
accounts, retention of records, and
audits. Report $ 33.

The three digital audio subscription
services requested a royalty rate ranging
from a low of 0.5% to a high of 2.0%
of gross revenues resulting from U.S.
residential subscribers, and
unanimously opposed a flat rate
minimum fee. Report $ $ 34—36, 172.
The Services proposed that a single
private entity or a government agency be
named for purposes of administering the
royalty fees, but proposed submitting
payments on a quarterly basis rather
than a monthly basis. Report 55 184—
185. In addition, the Services proposed
terms concerning recordkeeping and
audits, confidentiality of business
records, and payment terms for
distributing license fees among featured
artists and nonfeatured musicians and
vocalists.
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The Panel's Determination ofa
Reasonable Rate

The Panel evaluated the four statutory
objectives, s and their component parts,
in light of the evidence and determined
that the digital audio subscription
services should pay a royalty fee of 5%
of gross revenues resulting from U.S.
residential subscribers. Report 55 196,
200. This rate represents the midpoint
of the range of possible license rates that
the Panel considered appropriate (but
not the midpoint of the

parties'roposals).The Panel further concluded
that there was no reason to impose a
minimum license fee on the Services at
this point, and consequently, it rejected
RIAA's proposal to set a minimum fee
based on a flat rate. Report $ 204.

In making this determination, the
Panel followed the precedent set in
prior rate adjustment proceedings
conducted by the former Copyright
Royalty Tribunal and other CARP
panels which, as a first step, determined
a range of possible rates after
considering different proposed rates
based on negotiated licenses or
analogous marketplace models. Report 5
123. See also, 1980 Adjustment of the
Royalty Rate for Coin-Operated
Phonorecord Players, 46 FR 884
Oanuary 5, 1981), and the 1997 Rate
Adjustment of the Satellite Carrier
Compulsory License Fees, 62 FR 55742
(October 28, 1997). Each party offering
a "benchmark" rate contends that the
rate it offers represents the cost for
similar products in analogous markets.
The Panel considered three benchmarks,
weighing each in light of the record
evidence to determine whether the
proposed models shed light on how the
marketplace would value a performance
license in sound recordings. Once the
Panel identified the useful models, it
used the corresponding rate information

s (I) to make determinations concerning the
adjustment of reasonable copyright royalty rates as
provided in sections 114, 115, and 116, and to make
determinations as to reasonable terms and rates of
royalty payments as provided in section 118. The
rates applicable under section 114, 115, and 116
shall be calculated to achieve the following
objectives:

(A) To maximize the availability of creative works
to the public;

(B) To afford the copyright owner a fair return for
his creative work and the copyright user a fair
income under existing economic conditions;

(C) To reflect the relative roles of the copyright
owner and the copyright user in the product made
available to the public with respect to relative
creative contribution. technological contribution,
capital investment, cost, risk, and contribution to
the opening of new markets for creative expression
and media for their communication;

(D) To minimize any disruptive impact on the
structure of the industries involved and on
generafly prevailing industry practices.

17 U.S.C. 801(b) (I).

to craft a range of potential royalty rates
for the section 114 license, then chose
the rate within the range which would
further the stated statutory objectives.

RIAA and the Services proposed rates
based on three distinct marketplace
models in which rates are set through
arms-length negotiations. Report $ 124.
The Services proposed two benchmarks
for consideration by the Panel:
Negotiated license fees for a sound
recording performance right and the
license fees the Services pay the
performing rights organizations for use
of the underlying musical works. RIAA
put forth a single model for the Panel's
consideration: Cable television network
license fees. The Panel found the
Services'odels helpful in setting the
rate for the digital performance right,
but rejected the RIAA model for the
reasons stated herein.

Both RIAA and the Services seemed
to agree that the best proxy for
reasonable compensation is a
marketplace rate. The Panel, however,
noted that the DPRSRA instructs the
CARP to set reasonable rates, which
need not be the same as rates set in a
marketplace unconstrained by a
compulsory license. In support of its
interpretation, the Panel cited the
statutory factors which must be
considered in setting the rate. See
Report $ $ 10, 124.

The Panel's Evaluation of the RIAA
Benchmark

The benchmark proposed by the
recording industry analogizes the cost of
programming for cable television
networks with the cost of procuring the
right to perform the sound recordings.
The analogy, however, did not
withstand scrutiny by the Panel, which
reasonably found that the cable
television network license fees model
did not represent rates for an analogous
product in a comparable marketplace.
Its conclusion rested on a number of
findings which described analytical
deficiencies in the two studies offered
in support of the 41.5% proposed
royalty rate. Report $ 5 126— 150.

The RIAA model proposed using the
purchase price of programming for cable
television networks to determine the
price the Services would pay for the
right to publicly perform sound
recordings, if negotiated in a free
market. RIAA's Proposed Findings of
Fact and Conclusions of Law (PF) $ 62;
RIAA Proposed Conclusions (PC) $ 18.
RIAA presented two studies that
illustrate the amount of money cable
television networks pay for their

programming: (1) The Kagan study,4 and
(2) the Wilkofsky Gruen Associates s

study. RIAA Exhibits (Exs.) 14 and 15,
respectively. Both studies argued that
the analogy between cable television
networks and the digital audio services
was apt because the digital audio
services and the cable television
networks compete head-to-head for
carriage on cable and DBS systems. and
for consumer time and discretionary
income. Report $ 130.

The Kagan study analyzed data
concerning the revenues and
programming expenses of 31 basic cable
television networks from the 1985—96
period. It concluded that a cable
television network spends, on average,
approximately 40% of its gross revenues
for programming. RIAA Exhibit (Ex.) 14
at 7. The Panel, however, discounted
the 40% figure because it represented
the costs of license fees to all copyright
owners, and it included the costs of
programming during the start-up years,
when a new cable television network
may pay more than 100% of its
revenues in programming costs. Report
'j(p 127, 129, 149. Failure to adjust for
these factors made it impossible for the
Panel to assess the costs for the right to
publicly perform the sound recordings
apart from the costs of the other
copyrighted works which make up the
program.

Their second study, prepared by
Wilkofsky Gruen Associates (WGA),
analyzed only cable movie networks
because Wilkofsky, the expert for the
study, claimed that the "pricing
characteristics and dynamics" of the
cable movie networks were comparable
in three fundamental ways: The lack of
commercials, the generation of revenues
through subscriptions, and the purchase
of programming from third parties,
Wilkofsky Written Direct Testimony
(W.D.T.) at 3—5. This study concluded
that the cable movie networks pay a
weighted average of 41.5 % of their
revenues for programming that they
acquire from outside sources and by
analogy, the Services should pay the
same. Id. at 3.

The Panel rejected the conclusion of
the WGA study because it ignored the
following fundamental differences in
market demand and cost characteristics
between the cable movie networks and
the digital audio services. Report
'j[$ 133— 145.

4The Kagan study was prepared by Paul Kagan
Associates, a media research company that tracks
and publishes financial data concerning the media
and entertainment industries.

s Wilkofsky Gruen Associates is an economic
consulting firm that specializes in the
communications and entertainment industries.
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1. The study provided no evidence to
show that any of the movie networks
directly compete with digital audio
services. In fact, when people watch a
movie, they devote their entire attention
to the film for a period of time, and
generally, do not repeat the experience
with the same movie. On the other
hand, subscribers to digital audio
services choose to listen to the same
music again and again while engaged in
other activities. In other words, the
subscriber chooses each service for
different reasons, and therefore, they do
not represent choices in the same
market. Report I($ 143, citing Rosenthal
Written Rubuttal Testimony (W.R.T). at
13, Transcript P'r). 1251 (Rubinstein).

2. The cable movie networks compete
against other cable and broadcast
stations for exclusive rights to motion
pictures. Exclusive rights are highly
prized, and consequently, command a
premium price, but they are not
implicated in the market for digital
audio transmissions. Consequently, the
Panel found that RIAA's failure to adjust
for this aspect grossly overstated the
value of programming costs in its cable
movie network analogy. Report $$ 137-
142.

3. The Panel further discounted the
analogy because RIAA ignored the
promotional benefit that flows to the
record companies from the constant
airplay of their sound recordings. Report
55 144-145. See also discussion infra.
The Panel's Determination of
Reasonable Terms

In addition to establishing a
reasonable rate for the sound recording
performance license, the Panel must
also establish reasonable terms for
implementing the license. The Senate
Committee Report makes clear that
terms include "such details as how
payments are to be made, when, and
other accounting matters." S. Rep. No.
104-128, at 30 (1995).

RIAA and the Services proposed
specific terms concerning minimal fees,
payment schedules, late fees, statements
of account, and audits. From these, the
Panel adopted the following terms:

1. RIAA shall have sole responsibility
for the distribution of the royalty fees to
all copyright holders. Report 5'5 184,
205.

2. The license fee payments shall be
due on the twentieth day after the end
of each month, beginning with the
month succeeding the month in which
the royalty fees are set. Report 'j$ 185,
206.

3. The Services shall make back
payments over a 30-month period. The
first back payment, 1/30th of the total

arrearage, shall be delayed for six
months. Report $$ 187, 206(a).

4. A Service shall be subject to
copyright liability if it fails to make
timely payments. Liability for copyright
infringement shall only come about for
knowing and willful acts which
materiafly breach the statutory license
terms. Report $$ 188, 206(b).

5. A late fee of 1.5% per month or the
highest lawful rate, whichever is lower,
will be imposed from the due date until
payment is received. Report 5$ 189,
206(a).

6. Services shall submit monthly
statements of accounts and payment to
RIAA. Only information to verify the
royalty payments need be provided on
the monthly statements of account.
Report j5 190, 205, 207.

7. Safeguards must be established to
protect against disclosure of
confidential financial and business
information, which includes the amount
of the royalty payment. Access to this
information shall be limited to
employees of RIAA, who are not
employees or officers of the copyright
owners or the recording artists, for the
purpose of performing their assigned
duties during the ordinary course of
employment, and to independent
auditors acting on behalf of RIAA.
Report $ 'jf 191, 208.

8. The digital audio services shall
maintain accurate records on matters
directly related to the payment of the
license fees for a period of three years.
Report $ Q 192, 209.

9. Interested parties may conduct only
one audit of a digital audio service
during any given year. Report 55 193,
210(c).

~ Interested parties must file a Notice
of Intent to Conduct an Audit with the
Copyright Office. Such notice shall be
published in the Federal Register.
Report 55 193, 210(a)-(b).

~ RIAA must retain an auditor's
report for a period of three years. Report
$$ 193, 210(d).

~ An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent auditor, may serve as
an audit for all interested parties. Report
55 194, 210(e).

~ Interested parties shall pay for the
cost of the audit, unless an independent
auditor concludes that there was an
underpayment of five (5) percent or
more. Report $5 195, 210(f).

The Panel chose not to adopt RIAA's
minimum fee proposal and the Services'roposed

payment schedule for the
distribution of royalties to the featured
artists and the nonfeatured musicians
and vocalists. The Panel found that the

timing of payments to the performing
artists was not within the scope of the
proceeding. Report 5 204; Report at 56
n.21.

The Panel's Evaluation of the RIAA
Proposal To Adopt a Minimum Fee

RIAA proposed the imposition of a
minimum fee as a means to insure a fair
return to the copyright owners in light
of business practices that might erode
the value of the statutory license fee.
RIAA PF $$ 126-147. Specifically,
RIAA sought a minimum fee to
minimize the effect of discounts or
credits, to address shifts in business
models, and to avoid diluting the value
of the sound recording when audio
digital services add new channels to
their offerings. Id. The Panel ultimately
rejected this suggestion because it found
that the rationale for a minimum fee was
based on unsupported speculation about
the business structure of the Services.
Report f[ 204.

III. The Parties'eaction to the
Determination of the Panel

The regulations governing the CARP
proceedings allow parties to file
petitions to modify or set aside the
determination of the Panel within 14
days of its filing date. The petition must
state the reasons for the petition,
including relevant references to the
parties'roposed findings of fact and
conclusions of law. Parties who wish to
file replies to a petition may do so
within 14 days of the filing of such
petition. See 37 CFR 251.55(a), (b).

Accordingly, on December 12, 1997,
RIAA filed a Petition to Reject the
Report of the CARP (Petition),
contending that the Panel acted both
contrary to the Copyright Act and
arbitrarily in reaching its determination.
In its petition, RIAA requests the
Librarian to set aside the Panel's
determination and set a new rate that
should not be less than double the
Services'996-2001 payments for the
public performance of the underlying
musical works.

RIAA contends that the Panel's
determination was arbitrary and
contrary to law for the following
reasons:

1. The Panel disregarded precedent
set by the former Copyright Royalty
Tribunal (CRT or Tribunal) in applying
the statutory criteria for determining a
reasonable rate for the public
performance right. Petition at 6, 14-15.

2. The Panel used the rates set in a
corporate partnership agreement as a
benchmark for establishing the new
compulsory license rate. This was
inappropriate because the public
performance in sound recordings
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license agreement was not negotiated
independently, but as part of a larger
complex agreement. Id. at 20—27.

3. When the Services publicly
perform a sound recording, two groups
of copyright owners receive royalties:
The copyright owners in the underlying
musical works, and for the first time, the
record companies and performers. The
Panel determined that the record
companies and performers were not
entitled to more royalties for their
public performance right than those
received by the copyright owners in the
underlying musical works for the public
performance of their works. RIAA
contends that CRT precedent supports a
determination that just the reverse is
true. Id. at 14— 15.

4. The compulsory license allows the
Services to perform sound recordings
publicly without infringing copyright
prior to the setting of the royalty rate,
so long as the Services agree to pay their
accumulated royalty obligation once the
rates are determined. The Panel created
a payment schedule that allows the
Services to pay these fees over a three
year period. RIAA contends that this
payment schedule is contrary to law. Id.
at 7 n.l.

5. RIAA also contends that the CARP
failed to provide a reasoned explanation
for proper review, made conclusions
inconsistent with its findings, made
findings without record support, and
failed to make findings in support of
conclusions. Id. at 2.

RIAA, however, does not suggest that
the Librarian disregard all the findings
of the Panel. Instead, it recommends
adopting the Panel's approach "to
determine a reasonable rate—provided
that the Librarian makes the necessary
adjustments to account for the
precedent and considerations that the
Panel ignored." Petition at 51-52. RIAA
further allows that the Librarian need
not consider the cable network
benchmark in its analysis, since the
Panel's analysis of the remaining
benchmarks supports an upward
adjustment of the 5% rate of gross
revenues set by the CARP. Petition at 52
n.9.

On December 29, 1997, in response to
the RIAA petition to reject the CARP
report, the Services filed a reply to
RIAA's Petition to Reject the CARP
Report (Reply to Petition). The crux of
the Services'rgument in support of
adopting the Panel's report is that
"[w]hen examined as a whole, the
Panel's Report is eminently reasonable
and amply supported by the record,"
Reply to Petition at 12. Specific
arguments of the Services in support of
the Panel's report are discussed below

in conjunction with RIAA's arguments
to reject the report.

IV. The Librarian's Scope of Review of
the Panel's Report

The Copyright Royalty Tribunal
Reform Act of 1993 (the Reform Act),
Public Law 103— 198, 107 Stat. 2304,
created a unique system of review of a
CARP's determination, Typically, an
arbitrator's decision is not reviewable,
but the Reform Act created two layers of
review that result in final orders: the
Librarian of Congress (Librarian) and the
United States Court of Appeals for the
District of Columbia Circuit. Section
802(i) of title 17 directs the Librarian
either to accept the decision of the
CARP or to reject it. If the Librarian
rejects it, he must substitute his own
determination "after full examination of
the record created in the arbitration
proceeding." 17 U.S.C. 802(fl. If the
Librarian accepts it, then the
determination of the CARP becomes the
determination of the Librarian. In either
case, through issuance of the Librarian's
Order, it is his decision that will be
subject to review by the Court of
Appeals. 17 U.S.C. 802(g).

The review process has been
thoroughly discussed in prior
recommendations of the Register of
Copyrights (Register) concerning rate
adjustments and royalty distribution
proceedings. Nevertheless, the
discussion merits repetition because of
its importance in reviewing each CARP
decision.

Section 802(fl of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP "unless the Librarian
finds that the determination is arbitrary
or contrary to the applicable provisions
of this title." Neither the Reform Act nor
its legislative history indicates what is
meant specifically by "arbitrary," but
there is no reason to conclude that the
use of the term is any different from the
"arbitrary" standard described in the
Administrative Procedure Act (APA), 5
U.S.C, 706(2) (A).

Review of the case law applying the
APA "arbitrary" standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily. An agency action is
generally considered to be arbitrary
when:

l. It relies on factors that Congress did
not intend it to consider;

2. It fails to consider entirely an
important aspect of the problem that it
was solving;

3. It offers an explanation for its
decision that runs counter to the
evidence presented before it;

4. It issues a decision that is so
implausible that it cannot be explained

as a product of agency expertise or a
difference of viewpoint;

5. It fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made; and

6. Its action entails the unexplained
discrimination or disparate treatment of
similarly situated parties.

Motor Vehicle Mfrs. Ass'n. State Farm
Mutual Auto. Insurance Co., 463 U.S. Z9
(1983);

Celcom Communications Corp. v.
FCC, 789 F.2d 67 (D.C. Cir. 1986);
Airmark Corp. v. FAA, 758 F.2d 685
(D.C. Cir. 1985).

Given these guidelines for
determining when a determination is
"arbitrary," prior decisions of the
District of Columbia Circuit reviewing
the determinations of the former CRT
have been consulted. The decisions of
the Tribunal were reviewed under the
"arbitrary and capricious" standard of 5
U.S.C. 706(2) (A) which, as noted above,
appears to be applicable to the
Librarian's review of the CARP's
decision.

Review ofjudicial decisions regarding
Tribunal actions reveals a consistent
theme: while the Tribunal was granted
a relatively wide "zone of
reasonableness," it was required to
articulate clearly the rationale for its
award of royalties to each claimant. See
National Ass 'n ofBroadcasters v.
Copyright Royalty Tribunal, 772 F.2d
922 (D.C. Cir. 1985), cert. denied, 475
U.S. 1035 (1986) (NAB v. CR?);
Christian Broadcasting Network v.
Copyright Royalty Tribunal, 720 F.2d
1295 (D.C, Cir. 1983) (Christian
Broadcasting v. CR?); National Cable
Television Ass'n v, Copyright Royalty
Tribunal, 689 F.2d 1077 (D.C. Cir. 1982)
(NCTA v. CR?); Recording Indus. Ass'n
ofAmerica v. Copyright Royalty
Tribunal, 662 F.2d 1 (D.C. Cir. 1981)
(RIAA v. CR7). As the D.C. Circuit
succinctly noted:

We wish to emphasize * * * that precisely
because of the technical and discretionary
nature of the Tribunal's work, we must
especially insist that it weigh all the relevant
considerations and that it set out its
conclusions in a form that permits us to
determine whether it has exercised its
responsibilities lawfully * * *.

Christian Broadcasting v. CRT, 720 F.2d
at 1319 (D.C. Cir. 1983), quoting NCTA
v. CRT, 689 F.Zd at 1091 (D.C. Cir.
1982).

Because the Librarian is reviewing the
CARP decision under the same
"arbitrary" standard used by the courts
to review the Tribunal, he must be
presented by the CARP with a rational
analysis of its decision, setting forth
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specific findings of fact and conclusions
of law. This requirement of every CARP
report is confirmed by the legislative
history to the Reform Act which notes
that a "clear report setting forth the
panel's reasoning and findings will
greatly assist the Librarian of Congress."
H.R. Rep. No. 103-286, at 13 (1993).
This goal cannot be reached by
"attempt(ing) to distinguish apparently
inconsistent awards with simple,
undifferentiated allusions to a 10,000
page record." Christian Broadcasting v.
CRT, 720 F.2d at 1319.

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner, the
Librarian should substitute his own
determination. 17 U.S.C. 802(i).

V. Review and Recommendation of the
Register of Copyrights

The law gives the Register the
responsibility to review the CARP report
and make recommendations to the
Librarian whether to adopt or reject the
Panel's determination. In doing so, she
reviews the Panel's report, the parties'ost-panelmotions, and the record
evidence.

After carefully reviewing the Panel's
report and the record in this proceeding,
the Register finds that the Panel's
adoption of the DCR negotiated license
fee as the starting point for making its
determination is arbitrary. This
conclusion compels the Register to set
aside the Panel's final determination
and reevaluate the record evidence
before making a recommendation to the
Librarian.

Section 802(f) states that "(i)f the
Librarian rejects the determination of
the arbitration panel, the Librarian shall,
before the end of that 60-day period,
and after full examination of the record
created in the arbitration proceeding,
issue an order setting the royalty fee or
distribution of fees, as the case may be."
During that 60-day period, the Register
reviewed the Panel's report and made a
recommendation to the Librarian not to
accept the Panel's report, for the reasons
cited herein. The Librarian accepted this
recommendation, and on January 27,
1998, issued an order stating that the
Panel's report was still under review.
See Order, Docket No. 96—5 CARP
DSTRA (January 27, 1998).

The full review of the Register and her
corresponding recommendations is
presented herein. Within the limited
scope of the Librarian's review of this
proceeding, "the Librarian will not
second guess a CARP's balance and
consideration of the evidence, unless its

decision runs completely counter to the
evidence presented to it." Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 55757
(199?), citing 61 FR 55663 (October 28,
1996) (Distribution of 1990, 1991 and
1992 Cable Royalties). Accordingly, the
Register accepts the Panel's weighing of
the evidence and will not question
findings and conclusions which proceed
directly from the

arbitrators'onsideration of factual evidence.
The Register also adopts the Panel's

approach in setting reasonable rates and
terms for the digital performance license
in sound recordings pursuant to 17
U.S.C. 114 (I) (2), but sets aside those
findings and conclusions that are
arbitrary or contrary to law.

a. Methodology for Making Rate
Determination

Use of a Marketplace Standard in
Setting the Royalty Rate

The standard for setting the royalty
rate for the performance of a sound
recording by a digital audio subscription
service is not fair market value,
although CARPs and the Copyright
Royalty Tribunal (CRT or Tribunal) in
prior rate adjustment proceedings under
sections 115 and 116 considered
comparable rates negotiated under
marketplace conditions when making
their determinations.

In light of this practice, the Panel
followed the same approach established
in prior rate adjustment proceedings
conducted by the Tribunal and the
CARPs in making its determination.
Namely, the Panel considered the
parties'resentations of different rates
negotiated in comparable marketplace
transactions and first determined
whether the proposed models mirrored
the potential market transactions which
would take place to set rates for the
digital performance of sound recordings.
Report 5 123. These benchmarks were
then evaluated in light of the statutory
objectives to determine a reasonable
royalty rate. Id.

The Panel noted that RIAA and the
Services "seem to agree that the best
proxy for reasonable compensation is to
look to marketplace rates," Report $ 124.
The parties also agreed that the rates
should be based on gross revenues and
further agreed on the definition of
"gross revenues." Report $ 125; RIAA
PF 5 55; Services Joint Reply to RIAA's
Proposed Findings of Fact and
Conclusions of Law (Services'F) 5 51.

While the Panel agreed with the
parties on these two points, it noted that
the statute requires the Panel to adopt
reasonable rates and terms, and that
reasonable rates and terms are not

synonymous with marketplace rates.
Report f[ 124. Unlike a marketplace rate
which represents the negotiated price a
willing buyer will pay a willing seller,
see Rate Adjustment for the Satellite
Carrier Compulsory License, 62 FR
55742 (1997) (applying a fair market
standard, as set forth at 17 U.S.C.
119(c) (3) (D), in setting royalty rates for
the retransmission of broadcast signals
by satellite carriers), reasonable rates are
determined based on policy
considerations. See RIAA v. CRT, 662
F.2d I.e Congress granted the record
companies a limited performance right
in sound recordings in order to "provide
[them] with the ability to control the
distribution of their product by digital
transmissions," but it did so with the
understanding that the emergence of
new technologies would not be
hampered. S. Rep. No. 104— 128, at 15
(1995). Consequently, Congress
specified that the terms were to be
reasonable and calculated to achieve the
following four specific policy objectives:

1. To maximize the availability of
creative works to the public;

2. To afford the copyright owner a fair
return for his creative work and the
copyright user a fair income under
existing economic conditions;

3. To reflect the relative roles of the
copyright owner and the copyright user
in the product made available to the
public with respect to relative creative
contribution, technological
contribution, capital investment, cost,
risk, and contribution to the opening of
new markets for creative expression and
media for their communication; and

4. To minimize any disruptive impact
on the structure of the industries
involved and on generally prevailing
industry practices. 17 U.S.C. 114(fi(2)
and 801(b) (1).

RIAA takes exception to this
interpretation and argues that the Panel
failed to follow CRT precedent that
"interpreted the Section 801(b) (1)
factors as requiring it to establish a
market rate." Petition at 33. In support
of its position, RIAA relies upon the
1982 CRT rate adjustment proceeding to
determine reasonable rates and terms for
the statutory noncommercial
broadcasting license, 17 U,S.C. 118,
where the CRT stated:

The Tribunal has consistently held that the
Copyright Act does not contemplate the
Tribunal establishing rates below the

a in reviewing how the Tribunal analyzed the
statutory criteria, the court noted that "other
statutory criteria invite the Tribunal to exercise a
legislative discretion in determining copyright
policy in order to achieve an equitable division of
music industry profits between the copyright
owners and users." Id. at g.



25400 Federal Register/Vol. 63, No. 89/Friday, May 8, 1998/Rules and Regulations

reasonable market value of the copyrighted
works subject to a compulsory license.

1982 Adjustment of Royalty Schedule
for Use of Certain Copyrighted Works in
Connection with Noncommercial
Broadcasting: Terms and Rates of
Royalty Payments, 47 FR 57924
(December 29, 1982). RIAA further
contends that the Panel not only ignored
the CRT precedent requiring it to set
marketplace rates, but improperly
shifted the emphasis to ensure the
financial viability of the copyright users.
Petition at 33.

In response, the Services contend that
the Panel's analysis comports with CRT
precedent on both points, noting that
the CRT did consider evidence on how
a proposed rate would affect the user
industry in its proceedings to set rates
under sections 111 and 116. Reply to
Petition at 26. For example, in the 1980
rate adjustment proceeding to set the
royalty rate for jukeboxes, the CRT
considered the evidence and found
"only that marginal jukebox owners
would be threatened by the new rate."
Id. In fact, the Tribunal stated that it
was "satisfied that adequate attention
(had) been given to the small operator,
* * * (and adopted) an amendment to
the proposed fee schedule that was
proposed for the benefit of such (small)
operators." 1980 Adjustment of the
Royalty Rate for Coin-Operated
Phonorecord Players, 46 FR 888 (1981).

The Register finds that the Panel
correctly analyzed how to determine a
reasonable rate under section 114.
Section 801(b) (I) states that one
function of a CARP is to determine
reasonable rates "as provided in
sections 114, 115, and 116, and to make
determinations as to reasonable terms
and rates of royalty payments as
provided in section 118." The provision
further states that the CARP must
determine the rates under sections 114,
115, and 116 to achieve the four
statutory objectives. The law does not
state that these objectives are applicable
in a rate adjustment proceeding to
determine rates under sections 111 or
118. Therefore, RIAA's reliance on CRT
precedents for setting rates under
section 118 is without merit.
Furthermore, the Panel's analysis is
consistent with the prior CRT
determinations establishing rates for the
section 115 and 116 licenses.

In the 1980 jukebox rate adjustment
proceeding, the CRT set the rate "[o]n
the basis of the marketplace analogies
presented during the proceeding, taking
the record as a whole, and with regard
for the statutory criteria. " * * That rate
takes account both of what is paid for
music elsewhere under similar

circumstances and, since it is a flat rate,
of the Tribunal's concern for the
smaller, less profitable operators." 46
FR 889 (1981). To recognize that this
rate was not a negotiated marketplace
value, one need only read
Commissioner James's dissent
admonishing the majority for setting a
rate on "an ability to pay theory." He
characterized the majority's actions as
follows:

In essence, the majority reached a
conclusion on the premise that a true market
value would result in too large an increase
in fees. The majority was set on course by
what they deemed were the guiding
standards of the statute which referred to
minimizing the disruptive impact on the
economic structure of the industries
involved. It was the majority view and
opinion that a large increase in fees would
be oppressive to the industry and would
"impact on small operators."

Id. at 891 (footnote omitted).
The Court of Appeals upheld the

Tribunal's approach in its 1980 jukebox
rate adjustment proceeding, stating that:

In its decision, the Tribunal acknowledged
that the rate which it approved could not be
directly linked to marketplace parallels, but
it found that such parallels served as
appropriate points of reference to be weighed
together with the entire record and the
statutory criteria. Although we agree with
ASCAP that the analogous marketplace
evidence is significant, we do not believe that
the Tribunal was bound by that evidence to
select a fee rate within the $70— $ 140 "zone"
which, according to ASCAP. governs this
case. The Tribunal carefully weighed the
evidence derived from the marketplace
analogies and other evidence specifically in
light of the four statutory criteria of section
801(b) and arrived at a royalty rate for coin-
operated phonorecord players of $50 per
machine.

Amusement and Music Operators Ass'n
v. Copyright Royalty Tri bvnal, 676 F.2d
1144, 1157 (7th Cir. 1982), cert. denied,
459 U.S. 907 (1982) (AMOA v. CRT).
The D.C, Court of Appeals engaged in a
similar analysis when it considered the
Tribunal's determination to raise the
royalty rate for making and distributing
phonorecords of copyrighted musical
works from 2 cents to 4 cents. In that
case, the copyright owners argued that
Congress intended the Tribunal to set a
high royalty rate under a bargaining
room theory, which would create a rate
ceiling for stimulating future
negotiations outside the license. The
D.C, Circuit found that while Congress
had considered this possibility, it chose
not to codify this approach, but rather
to express its will through specific
statutory criteria and allow the Tribunal
to interpret and apply these objectives
to the record evidence in a rate
adjustment proceeding. RIAA v. CRT,

662 F.2d at 8-9. Furthermore, the Court
ascertained that Congress did not rank
the criteria in order of importance so
that the Tribunal, and subsequently, the
CARP, could:

To the extent that the statutory objectives
determine a range of reasonable royalty rates
that would serve all these objectives
adequately but to differing degrees, * * *

choose among those rates, and courts are
without authority to set aside the particular
rate chosen by the Tribunal if it lies within
a "zone of reasonableness."

ld. at 9. See also Permian Basin Area
Rate Cases, 390 U,S. 747, 767 (1968);
Federal Power Commission v. 1Vatural
Gas Pipeline Co., 315 U.S. 575, 585—586
(1942); Hercules, Inc. v. Environmental
Protection Agency, 598 F.2d 91, 107
(D.C. Cir. 1978).

b. Benchmarks

The Panel's Disposition of the Proposed
Benchmarks

The Register has reviewed the
analysis of the Panel and its disposition
of the three benchmarks and finds that
the Panel's primary reliance on and
manipulation of the DCR negotiated
license fee was arbitrary. The Register
also finds that the record evidence does
not support the Panel's calculation of a
specific range of fees for the public
performance of the musical
compositions. These flaws compel the
Register to reexamine the record
evidence and propose a rate based on
her analysis while providing deference,
where appropriate, to the findings of the
Panel,

The Register, however, did not
evaluate further the record evidence
concerning either the cable television
network fee or the proposed minimum
fee in her deliberations to determine the
appropriate rate because no party to the
proceeding challenged either of these
findings or continued to rely upon these
matters in presenting its arguments to
the Librarian.7 Therefore, the Register
forgoes a review of the Panel's analysis
in these areas. This does not mean,
however, that the Register and the
Librarian will always forego an
independent review of a Panel's actions.
See, e.g. Distribution of the 1992, 1993,
and 1994 Musical Works Funds, 62 FR
6558 (February 12, 1997)

""RIAA strongly disagrees with the CARP's
conclusion that the Services should devote a
smaller percentage of their revenues to license fees
than do other cable networks. While the range of
percentages is large, there are no cable networks
that consistently spend as little as 5 percent.
Nevertheless, RIAA has not challenged the CARP's
decision to reject the cable network analogy."
Petition at 52 n.9 (citations omitted). Furthermore,
RIAA did not raise any challenge to the Panel's
decision not to grant a minimum fee.
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(recommending an upward adjustment
to one party's award, although no party
made a request for the adjustment); Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 5574Z
(1997) (recommending the adoption of a
zero rate for local retransmission of
network signals to unserved
households) .

The Panel's Adoption of the DCR
Negotiated License Fee and its
Subsequent Manipulations of This Rate
to Establish a Range of Potential Royalty
Rates was Arbitrary a

The Panel found that the digital
performance license negotiated as part
of a larger partnership agreement
between DCR and its two record
company partners, Warner Music and
Sony Music, was a useful benchmark for
determining the section 114 royalty fee
because it provided a "useful
precedent," although there were
problems with using the rate for this
license fee since only 60% of the
industry engaged in the negotiations
setting the rate.a Report $ 5 166, 200. To
address this problem the panel adjusted
the figure upward to reach a base rate
figure arguably applicable to 100% of
the recording industry market. Id. The
Panel then doubled this number to
account for the statutory provision
which requires an equal distribution of
the royalties collected pursuant to the
compulsory license between the record
companies and the recording artists. Id.;
also 17 U.S.C. 114(g). While recognizing
that a pure doubling of the base rate was
inappropriate, the Panel determined
that these manipulations of a "freely
negotiated rate" set a reasonable range
of rates for further consideration in light
of the statutory criteria. Id.

RIAA opposes the use of the
negotiated license fee as a benchmark
for setting the compulsory license fee
for the following reasons: (1) It was
merely one provision in a complex
transaction involving eleven interrelated
agreements, RIAA PF i( 92; Petition at
22; Wildman to W.R.T. at 12— 15;
Transcript (Tr.) 2213-14 (Wildman); (2)
the record companies interested in

s Negotiated license fees and certain business
information, which the Register has considered
throughout her review, are not being published in
the Register's review because the information is
subject to a protective order. See Order Docket No.
96-5 CARP DSTRA (September la, 1996).

a Sony Music and Warner Music signed a
partnership agreement with DCR in January 1993.
A third record company, EMI, joined the
partnership in April 1994, under substantially the
same terms. Report ii 164.

ra Associate Professor of Communications Studies
at Northwestern University and Director of
Northwestern's program in Telecommunications
Studies, Management, and Policy.

investing in the digital audio service
would share the cost of a higher rate,
thereby creating a strong incentive to
create a low rate; (3) the license fee was
not for the right to perform sound
recordings publicly, but for the
acknowledgement that a right should
exist, RIAA PF i(84; Tr. 2102 (Vidich);"
(4) the record companies never viewed
the established rate as precedential,
citing the license provision that the rate
will be superseded if Congress
establishes a performance right in sound
recordings, DCR Exs. 7, 8 & 15 at $ 9;
Vidich W.R.T. at 7; Tr. 2106—2107
(Vidich); Del Beccaro '~ W.D.T. at 9, and
the most favored nations clause, DCR
Exs. 7, 8 8t 15 at 'I( 6; (5) the record
companies did not enjoy the degree of
leverage in setting the rate that the
Services imply in their proposed
findings; (6) the fee did not represent an
industry-wide agreement on the value of
the performance right; instead, only
three record companies, "collectively
responsible for only about 35% of the
sound recordings performed by DCR,"
negotiated the rates, RIAA's Reply to
Proposed Findings and Conclusions of
Law (RIAA RPF) 3 39; Tr. 1014
(McCarthy); ts and (7) the DCR digital
performance license differed in
significant ways from the statutory
license. For example, the DCR license
requires the company to pay royalties
on its revenues from international
sources which are not recoverable under
the DPRSRA, RIAA PF 5 83; Tr. 965 (Del
Beccaro); Tr. 1014 (McCarthy); Tr. 2137
(Vidich), and it did not contemplate a
distribution of a portion of the royalties
to recording artists as required under
the new law, RIAA PF g 82.

In response, the Services assert that
the Panel "did not rely on the DCR
license rate in isolation," and argue that
its determination was informed by
testimony from the parties who
participated in the negotiations. Reply
to Petition at ZO. More specifically, the
Services argue that the inclusion of the
performance license within a larger,
complex commercial agreement makes
it more meaningful, because DCR did
not purchase a license for the public
performance of sound recordings.
Rather, in exchange for a partnership
agreement, DCR acknowledged that the
right should exist for a particular rate,
The Services neglect, however, to
discuss why this observation is

"Senior Vice-President of Strategic Planning and
Business Development at Warner Music Group and
a member of the Board of Directors of Digital Cable
Radio Associates.

's President and Chief Executive Officer of Digital
Cable Radio Associates.

» Senior Vice-President and Chief Financial
Officer of Digital Cable Radio Associates.

important in their initial findings.
Services RF i( 75—77. Later, the Services
argue that the Panel's decision to use
the DCR license fee as an appropriate
benchmark rested on a weighing of the
evidence and invoke the Panel's
discretion to evaluate the testimony and
fashion its decision accordingly. Reply
to Petition at 20-21. The Services,
however, fail to address RIAA's
additional concerns about the
negotiated license, except to note that
the partner record companies never
operated a joint advertising venture nor
took advantage of the provisions which
gave them some measure of control over
programming. Services RF i($ 80—81.

While the Register agrees with the
Services that the Panel carefully
considered the rationale for and the
circumstances surrounding the
negotiations setting the DCR license
rate, she finds the Panel's adoption of
this benchmark and its subsequent
adjustments arbitrary. In the first
instance, the benchmark offered by the
Services cannot represent a license for
a right to perform sound recordings,
because no such legal right existed at
the time of the negotiations.
Woodbury '4 W.D.T. at 12; RIAA PF j
84; Tr. 2102 (Vidich). DCR allowed that,
in fact, it did not negotiate for a
performance license in sound
recordings; and instead, characterized
the transaction as selling "to its record
company partners the recognition they
sought 'that the right existed for a
particular rate.' Services PF $ 102. To
underscore this distinction, DCR
insisted on a clause which stated that
the United States law did not require
DCR to pay a fee or royalty for the
public performance of any sound
recording, even though DCR agreed, as
part of a complex commercial
transaction, to pay its partner record
companies what it calls a public
performance license fee. Services PF
$ $ 111, 136. An article in the press
announcing the deal echoed this
distinction. It noted that not only did
the transaction allow DCR use of the
record companies'epertoire, it also
required DCR to support a performance
right in sound recordings. DCR Ex. 27
(Paul Verna, Time Warner Breaks New
Cable Ground; Enters Cable Radio
Venture With Sony, Billboard, Feb. 6,
1996, at 1).

Consequently, the Register rejects the
Panel's premise that the rate set for a
nonexistent right would represent
accurately the value of the performance
right once it came into existence,
especially where the parties

' vice-president at the economic consulting
firm of Charles River Associates, Inc.
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acknowledge that the agreement
encompassed more than the purported
value of the coveted right, namely the
recognition from the audio service that
a performance right in sound recordings
should exist. RIAA PF j[j(94-95; Tr.
2209— 12 (Wildman); Wildman W.R.T. at
9— 12. Arguably, that recognition was
more valuable consideration to the
record companies than the license fee
itself.

The conclusion that the DCR license
fee may serve as the benchmark for
setting the section 114 rates is
undermined further by the very nature
of the partnership agreement. All parties
agree that the agreement concerning the
performance right was merely one of
eleven interdependent co-equal
agreements which together constituted
the partnership agreement betsveen DCR
and the record companies. Such strong
ties between provisions in a negotiated
document raise the question of how
much give-and-take occurred in
negotiating the final terms. Courts
recognize that complex transactions
encourage tradeoffs among the various
provisions and lead to results that most
likely differ from those that would
result from a separately negotiated
transaction.'s While DCR freely entered
into the partnership agreement, the
record contains no evidence that it
would have freely entered into a
separate performance license for sound
recordings. To the contrary, the
Service's own witness admits that it is
unlikely that a stand-alone performance
license would have been negotiated.
Woodbury W.D.T. at 15. Accordingly,
the Register concludes that it was
arbitrary for the Panel to rely on a single
provision extracted from a complex
agreement where the evidence
demonstrates that the provision would
not exist but for the entire agreement.
Under similar circumstances, the
Southern District Court of New York
found that "plucking one term out of the
contract is likely to yield a fairly
arbitrary result." American Society of
Composers Authors and Publishers v.
Showtime/The Movie Channel, Inc.

's For example, in resolving a dispute between
ASCAP and Showtime/The Movie Channel, Inc.
over the fee for a "blanket" license, the Southern
District Court of New York stated that:

it is fair to assume that in any negotiation that
encompasses as many disparate issues as do the
guild agreements, the negotiators will agree to
tradeoffs, among the various negotiated items, ...
The process of negotiation is thus likely to yield a
complex pattern of results, most of which would
have been different iF the individual issue had been
negotiated entirely separately from the others.
Accordingly, plucking one term out of the contract
is likely to yield a fairly arbitrary result.

ASCAP v. Shorvtime/The Movie Channel, Inc.,
published at 912 F.2d 572, 590 (S.D.N.Y. Dec. 20,
1989) (Civ. No. 13-95 (WCC) (footnote omitted).

(ASCAP), published at 912 F.2d 572,
590 (S.D.N.Y. December 20, 1989) (No.
13—95 (WCC)) (rejecting proposal to rely
upon provisions in guild agreement
concerning payment of revenues where
such provisions were part of a set of
terms governing compensation, benefits,
and working conditions). t~

Another problem with adopting the
DCR license fee is that it is not an
industry-wide agreement, but rather the
product of negotiations among only
three record companies, which together
account for approximately 35% of the
sound recordings performed by DCR.
RIAA PF j[82; RIAA RPF j(39. The
arbitrators understood the limited
nature of the negotiations and made an
adjustment to the license fee based on
the mistaken assumption that the DCR
license fee represented the value of the
sound recordings owned by the three
record companies party to the
agreement, which purportedly
represented 60% of the record industry.
Report j(j( 166, 200. This assumption
arose from a statement made by the
Services in the summary statement
contained in the Services'joint reply to
RIAA's proposed findings.» The
statement, however, has no support in
the record. See Petition at 21 n.3; Reply
to Petition at 21 —22. Consequently, the
Panel's upward adjustment of the base
figure on the merits of this assertion was
arbitrary.

This is not to say that the fact that the
DCR license fee was negotiated with
companies owning rights to only 35% of
the relevant works renders that license
fee irrelevant. It is, however, a further
deficiency which in combination with
the other deficiencies discussed herein,
renders the Panel's reliance on the DCR
license fee as its exclusive benchmark
inappropriate.

Furthermore, the Panel's decision to
rely on the DCR license fee deviates
from CRT precedent where that agency
refused to adopt, as an industry-wide
rate, a set of rates negotiated by only
certain of the affected parties as part of
a general understanding involving
issues in addition to the rate of
compensation. Use of Certain

's This is not to say that in any case in which a
CARP relied on a license fee that was part of a larger
agreement containing a number of provisions
unrelated to the license fee, such reliance vvould
necessarily be arbitrary. But in light of the other
deficiencies in the CARP's reliance on the DCR
license, discussed herein, and especially in light of
the fact that the license fee was for the exercise of
a nonexistent right, the Register is compelled to
conclude that in this case, the CARP's reliance on
the DCR license fee as its exclusive benchmark was
arbitrary.

'7 "DCR entered into a performance license with
three record companies that represent
approximately 60% of all recorded music sold in
the United States." Services RF at 2.

Copyrighted Works in Connection with
Noncommercial Broadcasting, 43 FR
25068 Qune 8, 1978). While no Panel
need slavishly adhere to the past
practices of the CRT, it must articulate
a reasoned explanation for its deviation
from past precedent. Distribution of
1990, 1991, and 1992 Cable Royalties,
61 FR 55653, 55659 (October 28, 1996).
Otherwise, its actions may be construed
as arbitrary or contrary to law.'s

The Register also finds that even if the
60% figure had record support, it would
be arbitrary to adjust a negotiated
license fee that purports to represent the
market value of the digital performance
right in sound recordings. Under the
license agreement, DCR agreed to pay a
percentage of its gross revenues for the
right to perform sound recordings
digitally, but only a portion of these fees
were paid to each of DCR's three record
company partners, allocated on the
basis of the DCR playlist.ta Tr. 2123-24
(Vidich); Services PF j( 111. Therefore,
the license fee—to the extent that it was
a license fee—already accounted for all
copyright fees owed to the record
industry, and it was inappropriate for
the Panel to make any further
adjustment. The Services seem to realize
the Panel's error in this respect and note
that the Panel was under no obligation
to make an upward adjustment, since
the license fee reflected the value of the
sound recording and not the sum of the
percentage amount each partner record
company negotiated for use of its works.
Reply to Petition at 22.

Furthermore, the Register finds that
the Panel's conclusion that the DCR
license fee "provides a useful precedent
for setting a royalty rate in this
proceeding" was arbitrary. Report j[ 200.
The only support for this finding was
Woodbury's testimony that the trade
article announcing the deal between
DCR and its new record company
partners, Sony and Warner, illustrated
its precedential value, at least for the
record companies. Woodbury W.D.T. at

» Section 802(c), of the Copyright Act, directs the
CARP to "act on the basis of a fully documented
written record, prior decisions of the Copyright
Royalty Tribunal, prior copyright arbitration panel
determinations, and rulings by the Librarian of
Congress under section 801(c),"

'v For example, if the DCR license fee had been
5% of gross receipts (equaling $ 100,000) and 40%
of the sound recordings on DCR's playlist were
owned by DCR's record company partners, then
DCR would pay 40% of the license Fees ($40,000)
on a prorata basis to these partners. The remaining
60% ($60,000) represents the value of the digital
performance of works owned by non-partnership
record companies performed during the relevant
time period—a sum that DCR would not actuaHy
pay under the terms of its license agreement.

The 5% license fee value does not represent the
actual value of the negotiated fee because this
information is subject to a protective order. See n.8
supra.



Federal Register/Vol. 63, No. 89/Friday, May 8, 1998/Rules and Regulations 25403

16. Mr. Woodbury's statements on the
precedential value of the agreement,
however, are full of qualifications, and
he readily acknowledged that "a
successful negotiation may have
required that Warner and Sony
compensate lvlusic Choice for including
the performance rights payments as part
of the partnership agreement. The effect
of this compensation may have
restrained Warner and Sony in their
choice of a higher fee level." Id.

In addition, the partnership
agreement itself fails to support the
Panel's finding. It includes material
redacted subject to the protective order,
DCRExs. 7,8 gc)5at $ 6, anda
provision that the rate will be
superseded if Congress establishes a
performance right in sound recordings.
DCR Exs. 7, 8, & 15 at 5 9. Vidich W.R.T.
at 7; Tr. 2106—2107 (Vidich); Del
Beccaro W.D.T. at 9. Because the
partnership agreement included
language that undermined any
precedential value of the digital
performance license included therein,
the Register finds that the Panel's
reliance on the DCR license fee as
precedent was an arbitrary action. See
Motor Vehicle Mfrs. Ass'n v. State Farm
Mutual Auto. Insurance Co., 463 U,S. 29
(1983) (agency action is arbitrary where
the agency offers an explanation for its
decision that runs counter to the record
evidence).

In setting a range of possible rates for
the section 114 license, the Panel made
further adjustments to the base figure to
account for the payments to the
recording artists. Under the DPRSRA,
recording artists are entitled to half of
the royalties collected under the
compulsory license. 17 U.S.C. 114 (g).
RIAA argues that the DCR license fee
must be adjusted to account for this
provision in the law that entitles
recording artists to a share of the
royalties, because the record companies
were under no obligation to share the
royalties. RIAA RPF 5 40; Petition at 28.
RIAA also argued for additional upward
adjustments of the benchmark to
compensate the record companies for
certain differences between the DCR
license and the compulsory license,
including compensation for loss of
royalties generated from foreign and
commercial subscribers, and loss of
revenue due to a shift in how the
Services offer their product to
subscribers.

RIAA anchors its arguments for these
requested adjustments on the
presumption that the responsibility of
the Panel was "to determine the royalty
(rate] that would be produced through
free market negotiations, absent the
compulsory license." RIAA RPF $ 41.

This presumption, however,
misrepresents the Panel's duty, which is
to establish reasonable rates and terms.
See discussion supra concerning the use
of a marketplace standard in setting the
royalty rate. While RIAA may have a
reasonable expectation that a Panel
would make appropriate adjustments to
a marketplace benchmark that the Panel
adopts for further consideration in light
of the statutory objectives, and that is
not to say that the requested
adjustments are appropriate, there is no
justification for making the adjustments
where the benchmark value does not
fulfill that function. Therefore, having
found that the DCR license fee does not
represent the marketplace value of
sound recordings, the Register need not
consider further arguments on adjusting
the rate.

For the reasons cited above, the
Register finds that the Panel was
arbitrary in relying on the DCR license
fee for the purpose of establishing an
accurate evaluation of the marketplace
value for the performance right.
The Panel's Determination of a Specific
Range of Fees for the Public
Performance of the Musical
Compositions Was Arbitrary

The Services pay separate license fees
to Broadcast Music, Inc. (BMI), the
American Society of Composers,
Authors, and Publishers (ASCAP), and
SESAC, Inc, for the public performance
of the underlying musical works in the
sound recordings. The Services
introduced evidence on what they pay
the performing rights organizations for
the public performance of the musical
works to illustrate the industry practice
that "licensing rates ordinarily paid in
the recording and music industries for
the use of copyrighted works are far less
than 41.5', and generally are within
the low single digit range for use of
copyrighted music and sound
recordings," Rosenthal2o W.R.T. at 3;
Tr. 1646, 1669-70, 1674 (Massarsky). 'singthe license fees DMX and
DCR22 pay for the right to perform

in An attorney with the law firm of Berliner,
Corcoran & Rowe, L.L.P., in Washington, D.C., who
represents recording artists, writers, production
companies, record companies, and multimedia
companies.

» An economic consultant with the firm of Barry
M. Massarsky Consulting, Inc.

ii The Services pay an interim rate set in 1989 to
ASCAP for the performance of the musical works
in its repertoire. Tr. 1029 (McCarthy); Tr. 1656
(Massarsky). DCR also pays an interim rate to BMI.
These rate disputes are currently the subject of
adjudication before the "rate court" in the Southern
District of New York. Services RF $ I(52-53; 100-
105. Pending the outcome of the rate cases, DCR has
agreed to pay BMI the same contractual rate that
DMX pays for the musical works performance
license. Tr. 1653 (Massarsky).

musical compositions in the BMI and
SESAC repertories and the anticipated
payments that ASCAP will receive upon
resolution of a rate dispute between
itself and the Services, and not the
interim rates that the Services currently
pay ASCAP, which are usually lower
than the final determination of the rate
court, the Panel set an upper limit on
the value of the performance right for
the musical compositions. Report
'J[$ 167(B)— (G). In making this
determination, the Panel accepted
Massarsky's testimony that ASCAP
license fees are "generally greater than,
but at least no less than, BMI license
fees," and made its calculations
accordingly. Report $ 167(E); see also
RIAA PF $ $ 106— 108.7s In addition to
setting an upper limit on the amount the
Services would pay for these
performance licenses, the Panel
announced a lower limit for this
benchmark but provided no discussion
on how it arrived at this figure.

RIAA accepts the Panel's
determination for an upper limit
valuation for the performance right in
musical works, but challenges the
Panel's determination of the lower limit
of this value. Petition at 16—20. RIAA
contends that because the Panel had
actual figures upon which to base its
calculation, it was arbitrary to set a
lower limit. Id. at 17.

From an examination of the record,
the Register cannot determine how the
Panel derived the lower limit figure, but
she has identified at least one way that
the Panel could have settled upon the
lower figure. It entails the use of the
interim rates which the Services pay
ASCAP currently, instead of relying on
a figure equal to or greater than the rate
paid to BMI. Tr. 1669 (Massarsky), Tr,
1028— 1029 (McCarthy). Use of such an
approach, however, is expressly

ii CRT and judicial precedent supports the
Panel's premise that ASCAP usually receives
slightly higher royalty fees for the public
performance of its works than does BMI. In
American Society of Composers, Authors, and
Publishers v. ShovvtimelThe Movie Channel, 912
F.2d 563 (2nd Cir. 1990), the court affirmed the rate
court decision that a "blanket" license rate for use
of ASCAP works should be set slightly higher than
the rate the cable network pays for a BMI license.
This result reflected the agreed upon 55-45 ratio
that ASCAP and BMI adopted in dividing their
share of the royalties for compulsory licenses paid
by cable system operators for retransmissions of
broadcast signals. See also 1978 Cable Royalty
Distribution Determination, 45 FR 63026 (Sept. 23,
1980) (CRT determined that of the 4.5% royalty
share awarded to the music claimants'roup in the
1978 cable distribution proceeding, ASCAP would
receive 54%, BMI, 43%, and SESAC, 3% of the
royalties.); 1987 Cable Royalty Distribution
Proceeding, 55 FR 11988 (March 30, 1990) (CRT
again adjusted the distribution percentages for cable
royalties so that ASCAP received a 58% share of the
disputed royalties and BMI received the remaining
42% share),
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disavowed by two of the Services'wn
expert witnesses who agree that it is
inappropriate to rely on interim rates to
determine competitive market rates.
Woodbury W.R.T. at 19 n.70; Tr. 2710-
2711 (Woodbury); Tr. 1029 (McCarthy).
The Register concurs with these
witnesses's assertions, and therefore
rejects any figure which uses an interim
rate in calculating a value when specific
evidence exists in the record
discounting this methodology and
nothing supports its use.

Nor could the Panel considerjust the
individual license fees which the
Services pay to a single performing
rights organization in setting the lower
limit, having rejected a similar argument
when the Services initially proposed
making this comparison. Report $ 168.
A single license fee covers only those
musical works under the control of the
individual performing rights
organization granting the license.
Therefore, a Service must obtain a
"blanket" license from every performing
rights organization in order to have the
freedom to play virtually any musical
composition without infringing its
copyright. Hence, the total value
attached to the performance of the
underlying musical works would be the
sum of the license fees paid to each of
the performing rights organizations, just
as the value of the digital performance
right in sound recordings would be the
fees paid to all record companies. See
Report ][ 168.

The Register perceives no rational
connection between the Panel's factual
conclusions and its decision to set a
lower limit for this benchmark. Where
the record provides clear evidence of
what the Services actually pay for the
performance licenses, and the witnesses
agree that the interim rates which are
currently being paid represent cle
minimis value for these licenses, the
Panel need not look beyond this
information to determine the value of
the benchmark. For the reasons
discussed above, the Register does not
consider the Panel's lower limit on the
performance license fees for musical
compositions when proposing a royalty
rate for the section 114 license.

Use of Benchmarks Approximating
Marketplace Value in Setting the
Section 114 Rate

A benchmark is a marketplace point
of reference, and as such, it need not be
perfect in order to be considered in a
rate setting proceeding. In the 1980 rate
adjustment proceeding for coin-operated
phonorecord players, the Tribunal
considered different marketplace
models and found that each analogy had
distinguishing characteristics, but

nevertheless considered them in
conjunction with the record evidence
and the statutory objectives. 1980
Adjustment of the Royalty Rate for Coin-
Operated Phonorecord Players, 46 FR
884, 888 (1981) ("While acknowledging
that our rate cannot be directly linked
to marketplace parallels, we find that
they serve as an appropriate benchmark
to be weighed together with the entire
record and the statutory criteria"). The
U.S. Court of Appeals for the Seventh
Circuit approved the Tribunal's
approach, stating that:

We think that the Tribunal could properly
take cognizance of the marketplace analogies
while appraising them to reflect the
differences in both the respective markets
(e.g., with respect to volume and industry
structure) and the regulatory environment. It
is quite appropriate and normal in this
administrative rate determination process to
find distinguishing features among various
analogous situations affecting the weight and
appropriate thrust of evidence rather than its
admissibility. No authority cited by AjvIOA
would require the Tribunal to reject the
ASCAP/SESAC analogies. Comparable rate
analogies have been repeatedly endorsed as
appropriate ratemaking devices.

AMOA v. CRT, 676 F,2d at 1157. See
also San Antonio v. United States, 631
F,2d 831, 836-37 (D,C. Cir. 1980),
clarified, 655 F.2d 1341 (D.C. Cir, 1981);
Burlington Northern, Inc. v. United
States, 555 F.2d 637, 641-43 (8th Cir,
1977).

When setting the rates for the
statutory performance license in sound
recordings, the benchmarks are merely
the starting point for establishing an
appropriate rate. The deciding body
uses the appropriate marketplace
analogies,z4 in conjunction with record
evidence, and with regard for the
statutory criteria, to set a reasonable
rate,

In this proceeding, the Register finds
that both the negotiated DCR license fee
and the marketplace license fee for the
performance of the musical works are
useful at least in circumscribing the
possible range of values under
consideration for the statutory
performance license in sound
recordings. While the DCR license fee
purports to represent a negotiated value
for a right to which, by law, the record

i4 A Panel is Free to reject a proposed benchmark
that does not reflect accurately the characteristics
and dynamics oF the industries subject to the
proposed rate. See e.g., Use of Certain Copyrighted
Works in Connection with Noncommercial
Broadcasting, 43 FR 25068-69 (1 978) (CRT Found
voluntary license between BMI, Inc. and the public
broadcasters, Public Broadcasting System and
National Public Radio, of no assistance in setting
rate for use of ASCAP repertoire); Adjustment of the
Royalty Rate for Cable Systems; Federal
Communications Commission's Deregulation of the
Cable Industry, 47 FR 52146 (November 12, 1982) .

companies were not entitled (in
addition to the recognition that the right
should exist), the Register acknowledges
that the value of the DCR license
provides minimal information as to the
value of the performance right
ultimately granted in the DPRSRA,
although it does provide some guidance
for assessing the proposed rate. See
Adjustment of Royalty Payable Under
Compulsory License for Making and
Distributing Phonorecords; Rates and
Adjustment of Rates (115 Rate
Adjustment Proceeding), 46 FR 10466,
10483 (Feb. 3, 1981) ("We find that the
foreign experience is relevant—because
it provides one measure of whether
copyright owners in the United States
are being afforded a fair return").

On the other hand, the second
reference point—the negotiated license
fees for the performance of music
embodied in the sound recordings—
offers specific information on what the
Services actually pay for the already-
established performance right of one
component of the sound recording The
Panel recognized this reference point's
usefulness and used it to further support
its choice of a royalty rate. Report $ 201.
The question, however, is whether this
reference point is determinative of the
marketplace value of the performance
right in sound recordings; and, as the
Panel determined, the answer is no.
Report 5'[[ 169, 201.

Initially, neither the Services nor
RIAA placed much weight on this
marketplace reference point, although
RIAA has consistently argued that the
value of the performance right in sound
recordings is greater than the value of
the performance right in the underlying
musical works. RIAA RPF $ 16, Petition
at 10-16, On the one hand, the Services
argue that the musical composition is
the key to a successful recording,
Services RF '[[ 10-12, citing Tr. 1664
(Massarsky), and on the other hand,
RIAA contends that a song lacks feeling
until the recording artist breathes life
into the song. Morris 5 W.D.T. at 1 —2;
Petition at 12-13. Because neither side
presented conclusive evidence on this
point, the Panel observed only that both
groups are "parents of the music,"
Report $ 169.

RIAA faults the Panel for its lack of
discussion on the question of whose
rights in the phonorecord are more
valuable. Petition at 10— 16. While the
Register agrees that the Panel did not
make specific citations to record
evidence, its finding that "ft]here was
insufficient and conflicting evidence to
make a determination that the

» A country music artist who has recorded 14
albums, including five number one songs.
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performers and record companies
deserve a larger percentage from the
Services than granted to the music
works," was supported by the record
evidence. Report $ 169.

To make its point, RIAA presented an
analysis of revenues from record sales in
support of its argument that the
marketplace values the contributions of
the record companies and the
performing artists more than it values
the contributions of the copyright
owners in the musical compositions.
RIAA's PF 5 I(112— 120; Petition at 10—

16, This evidence showed that copyright
owners of the musical composition
receive between 5-20% of the wholesale
price for the sound recordings based on
sales of CDs and cassette tapes—
approximately 5% from the average
wholesale price for an average CD and
12% from an average cassette,2s RIAA
PF $ $ 115, 119. Recording artists, on the
other hand, receive 7— 10% of the
average wholesale price for a typical CD
and 15—20% for a typical cassette,
leaving approximately between 56—88%
of the revenues from sales for the record
companies, RIAA $ PF 116.

The Services disagreed with RIAA's
interpretation of the marketplace data,
contending that the reason the "(r) ecord
companies receive a bigger percentage
of revenues from the sale of sound
recordings (is) because they have a
bigger monetary investment in the
record production costs, as well as the
leverage to minimize the royalties paid
to songwriters, music publishers, and
recording artists." Services RF $ 'j[ 118—
120. They also oppose RIAA's
implication that the record companies
should receive more value from the
performance right in sound recordings
than the songwriters receive for a
similar right because the record
companies garner more revenue from
the use of the mechanical license than
do the songwriters and composers,

The Services accurately note that the
mechanical license and the digital
performance license represent different
and distinct rights to the copyright
holders under the law, and they make
no attempt to tie the value of the rights
associated with the mechanical license
to the value of the digital performance
right, a right newly recognized with the
passage of the DPRSRA. Even RIAA, the
proponent of the assertion, fails to
explain why the relative value of the
mechanical license to the various
owners and users has any application to
the determination of the value of a
digital performance license in sound

is Interested parties are free to negotiate a rate
below the statutory rate for the mechanical license
and often do. Tr. 1660 (viassarsky).

recordings. Consequently, where no
clear nexus exists between the values of
different rights, the model serves no
practical purpose in computing the
value of the digital performance right.

Hence, RIAA's contention that the
data supports its assertion that the
marketplace places a higher value on
the contributions of the record
companies and ihe recording artists in
the creation of the phonorecord fails,
because it does not discuss the
constraining effect the mechanical
license has on the copyright owners in
setting a value on their reproduction
and distribution right. Record
companies pay the copyright owners of
the musical compositions no more than
the statutory rate for the right to
reproduce and distribute the musical
composition in a phonorecord. The
record company then, in turn, sells the
phonorecord at a fair market price.
Because both groups do not share equal
power to set rates in an unfettered
marketplace, it is unreasonable to
compare the value of the reproduction
and distribution right of musical
compositions—a rate set by the
government at a level to achieve certain
statutory goals—with the revenues
flowing to record companies from a
price set in the marketplace according to
the laws of supply and demand, and
then to declare that the marketplace
values the sound recording more than
the underlying musical composition.
Consequently, RIAA's evidence sheds
no light on the relative value of the
sound recording performance right and
the musical works performance right.z7

In addition to the foregoing
discussion, the Register notes that
Congress did not intend for the license
fees paid under the new digital
performance license to "diminish in any
respect the royalties payable to
copyright owners of musical works for
the public performance of their works."
S. Rep. No. 104— 128, at 33 (1995)
(emphasis added). See also 17 U.S.C.
114(i). Although this statement does not
express Congress'ntent that the license
be set below the value of the public
performance right in the musical works,
it indicates that Congress considered the
possibility that such would be the
outcome, and sought through express
legislation to protect the current value

» Even if there was some value to the
comparison, RIAA does not appear to factor into its
calculations the value of the sound recordings in
those phonorecords that do not show a profit.
According to the record, "approximately 85 percent
of all sound recordings do not recoup the costs that
are spent to make and to market those recordings.
Indeed, over two-thirds of all sound recordings sell
less than 1,000 copies." Report $ 105.

of the performance right in musical
works.

Based on a review of the record
evidence, the Register concurs with the
Panel's conclusion that there was
insufficient evidence to determine thai
the performers and record companies
deserve a larger percentage from the
Services than that received by the
copyright holders in the musical works.
That being so, the Register finds no
basis for making an upward adjustment
to the musical works performance
license fees to establish a broader range
of potential rates.

c. Statutory Objectives
Section 801(b) (1) of the Copyright Act

states that the rates for the section 114
license shall be calculated to achieve
certain statutory objectives. The Panel
evaluated each statutory objective and
made a finding as to whether the
Services or RIAA furthered that
objective. If the Services contributed
more to furthering the objective, the
Panel gave more consideration to setting
a rate at the lower end of the possible
range, and conversely, if the record
companies made the more significant
contribution, the Panel found this to
favor a rate toward the upper end.
Report 7[ 19((A) — (D).

The Panel's analysis led it to set a rate
toward the low end of its range, because
a rate set toward the high end would
thwart the statutory objectives under
current market conditions. Id. The Panel
expressly noted that a future Panel may
reach an entirely different result based
on the then-current economic state of
the industry and new information on
the Services'mpact on the marketplace,
Report I( 202.

RIAA contends that the Panel's
findings that all factors favor setting a
low rate is contrary to CRT precedent.
Petition at 32. This contention relies on
a statement from the D.C. Court of
Appeals, which upon reviewing the
CRT's 1980 Mechanical Rate
Adjustment Proceeding concluded that
the factors "pull in opposing
directions." Id., citing RIAA v. CRT, 662
F.2d at 9. But in making this statement,
the court merely made an observation
that the statutory objectives required the
Tribunal to weigh opposing factors in
determining how best to achieve each
objective. It went on to say that the
Tribunal had the responsibility of
reconciling these factors in setting a
reasonable rate, but the court did not
preclude the possibility that the
Tribunal might find that the application
of the factors to the evidence
consistently supported either a high rate
or a low rate. RIAA v. CRT, 662 F.2d at
9.
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The Register approves the Panel's
basic approach in utilizing the factors to
determine its rate for the digital
performance right and adopts the
Panel's findings mhere the evidence
supports its conclusions.
The Panel's determination that the
statutory objectives supported setting a
rate favoring the Services was not
arbitrary

The Panel's ultimate conclusion that
the best way to achieve the four
statutory objectives was to set a low rate
favoring the Services is supported by
the evidence presented in this
proceeding. How much weight to accord
each objective is within the discretion of
the Panel, which may accord more
weight to one objective over the others
so long as all objectives are served
adequately. See RIAA v. CRT, 662 F.2d
at 9. In RIAA v. CRT, the court reviewed
the Tribunal's decision to raise the rate
for making and distributing
phonorecords from two cents to four
cents. It found the copyright users'rgumentthat the Tribunal failed to give
adequate consideration to certain factors
over others unavailing. In discussing the
impact of the statutory objectives on the
ratemaking process, the court stated:

(T)he Tribunal was not told which factors
should receive higher priorities. To the
extent that the statutory objectives determine
a range of reasonable royalty rates that would
serve all these objectives adequately but to
differing degrees, the Tribunal is free to
choose among those rates, and courts are
without authority to set aside the particular
rate chosen by the Tribunal if it lies within
a "zone of reasonableness."

Id. at 9 (citations omitted). Hence, the
Panel was free to find that a rate on the
low end was reasonable so long as that
rate fell within the "zone," and the
"zone" was calculated to achieve the
statutory objectives.

The Panel's analysis and application
of the statutory objectives, however, are
not without problems. The Register
finds that on occasion, the Panel either
did not perceive or misinterpreted the
precedential underpinnings of the
statutory objective.

A full discussion of the Panel's
deliberations and the parties'esponses
concerning the evaluation and
application of the four statutory
objectives follows.

A. Maximize the Availability of
Works. (1 7 U S.C.801 (b) (1) (A)).

The Panel found that the digital audio
services "substantially increase the
availability of recordings by providing
many channels of uninterrupted music
of different genres," noting the diversity
of the music offered by the Services.
Report $ $ 121 — 122. Based on this

finding, the Panel concluded at the end
of its report that "[t]o maximize the
availability of creative works to the
public * * * the rate should be set on
the low side. A lower rate will hopefully
ensure the Services'ontinued existence
and encourage competition so that the
greatest number of recordings mill be
exposed to the consumers." Id. '[[ 198(A).

RIAA alleges that the Panel
misinterpreted this statutory objective
because it focused on "whether the
Services promote the sale of sound
recordings," rather than "whether the
proposed rate will maximize the
availability of sound recordings." RIAA
RPF $ 43; Petition at 37—41. In support
of its position, RIAA recalls the 1980
jukebox rate adjustment proceeding,
where the CRT concluded, in its
discussion of section 801(b)(1)(A), that
jukeboxes were not crucial to assuring
the public of the availability of creative
works. 1980 Adjustment of the Royalty
Rate for Coin-Operated Phonorecord
Players, 46 FR 884, 889 (1981). The
Tribunal, however, did find that
"reasonable payment for jukebox
performances will add incrementally to
the encouragement of creation by
songwriters and exploitation by music
publishers, and so maximize availability
of musical works to the public." Id. On
the strength of past CRT precedent and
the courts'ecurring observation that
compensation to the author or artist
stimulates the creative force, zs RIAA
disputes the Panel's conclusion,
contending that the best way to
maximize the availability to the public
is to ensure that copyright owners
receive fair compensation for their
morks. Petition at 38.

The Services support the Panel's
findings and conclusion but offer no
legal support for their position except to
note that "[t]he Courts have long held
that under copyright law, reward to
copyright owners is a 'secondary
consideration'hat ultimately serves the
cause of promoting public availability of
copyrighted works." Reply to Petition at

zs Sony Corp. ofAmerica v. Universal City
Studios, Inc., 464 U.S. 417, 429 (1984), quoting
United States v. Paramount Pictures, 334 U.S. 131,
158 (1948). ("'[R[eward to the author or artist serves
to induce release to the public of the products of
his creative genius.'"); Twentieth Century Music
Corp, v. Aiken, 422 U.S. 151, 156 (1 975)
(compensating authors "serve[a[ the cause of
promoting broad public availability of literature,
music, and the other arts"); 115 Rate Adjustment
Proceeding, 46 FR 10479 (1 981) gn discussing
section 801(b) (1) (A), the CRT looked to the purpose
of the section 115 license which was "intended to
encourage the creation and dissemination of
musical compositions." Therefore, the Tribunal set
the rate to "afford songwriters a financial and not
merely a psychic reward for their creative efforts"
as a way to maximize the availability of creative
works).

27 (citations omitted). The Services
assert rightfully that the primary
rationale for the copyright law is to
stimulate the creation of artistic works
for the benefit of the public. Twentieth
Century Music v. Aiken, 422 U.S. 151,
156 (1975), citing Fox Film Corp. v.
Doyal, 286 U.S. 123, 127 (1932) ("The
sole interest of the United States and the
primary object in conferring this
monopoly * * * lie in the general
benefits derived by the public from the
labors of authors"). But in underscoring
the primary purpose for the copyright
law, the Court in Aiken acknowledges
that this aim is achieved by allowing the
copyright owners to receive a fair return
for their labor, the position advanced by
RIAA. ld. ("The immediate effect of our
copyright law is to secure a fair return
for an 'author''reative labor. But the
ultimate aim is, by this incentive, to
stimulate artistic creativity for the
general public good"). See also Sony
Corp. America v. Universal City Studios,
Inc., 464 U.S. 417 (1984); United States
v. Paramount Pictures, 334 U.S. 131
(1948). The positive interplay between
compensation and creation is a basic
tenet of copyright law, and as such, its
contribution to stimulating the creation
of additional works cannot be set aside
lightly.

In such matters where the Panel failed
to discuss any relevant case law or past
precedent construing the statutory
objective before rendering its
determination, the Register finds the
Panel acted in an arbitrary manner. The
finding is based on the Panel's failure to
consider CRT precedent and to provide
a rational basis for its departure from
prior proceedings construing the same
statutory objective. See Pontchartrain
Broad. v. FCC, 15 F,3d 183, 185 (D.C.
Cir. 1994) ("an unexplained departure
from Commission precedent would have
to be overturned as arbitrary and
capricious"). Motor Vehicle Mfrs. Ass'n
v. State Farm Mutual Auto. Insurance
Co., 463 U.S. 29 (1983); Celcom
Communications Corp. v. FCC, 789 F.2d
67 (D.C. Cir. 1986); Airmark Corp. v.
FAA, 758 F.2d 685 (D.C. Cir. 1985).

There is no record evidence to
support a conclusion that the existence
of the digital transmission services
stimulates the creative process. Instead,
the Panel made observations concerning
the development of another method for
disseminating creative works to the
public—a valid and vital consideration
addressed in the statutory objective
concerning relative contributions from
each party—but fails to discuss how the
creation of a new mode of distribution
will itself stimulate the creation of
additional works.
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Because the Panel failed to reconcile
its determination with past CRT
precedent and case law, the Register
rejects both the Panel's findings and
conclusions on this point as arbitrary.
Instead, the Register concludes that the
record companies and the performers
make the greater contribution in
maximizing the availability of the
creative works to the public, a
conclusion consistent with past CRT
precedent.

B. Relative Roles of the Copyright
Owners and the Copyright Users in
Making Product Available to the Public.
(I 7 U.S.C. 80I (b) (I) (C)).

The statutory objective addressing the
relative roles of the parties contains five
different factors, which the Panel
evaluated independently. In analyzing
the first component of this objective, the
relative creative contribution, the Panel
found that both the recording
companies and the performers make
substantial creative contributions to the
release of a sound recording. Report
j( 87. Its determination credited the
performers and the record companies
for their work in making the musical
work come alive. Id. j( jJ 81 —83. The
Services were found to make no such
significant contribution to the creation
of the sound recording. Instead, their
contribution was seen as more limited,
since it merely enhanced the
presentation of the final work through
unique programming concepts. Id.
j( jJ 84—86. On balance, the Panel found
"that the artists and the record
companies provide greater creative
contributions to the release of sound
recordings to the public than do the
Services," id. j( 87, a finding supported
by CRT precedent. z9

The Panel continued its consideration
of the relative contribution of the
owners vis-a-vis the users in making the
product available to the public and
determined that the Services made the
greater contribution with respect to the
four remaining factors: technological
contributions, capital investment, costs
and risks to industry, and the opening
of new markets. Report jJ jJ 88, 93, 94,
97, 98, and 109.

In making this determination, the
Panel focused on the technological
developments made by the Services in
opening a new avenue for transmitting
sound recordings to a larger and more
diverse audience, including the creation
of technology to uplink the signals to

as The CRT refused to award broadcasters a share
of the cable royalties for their role in formatting
radio stations. The Tribunal construed the claim as
one for compilation which had a de minimis value.
The U.S. Court of Appeals for the D.C. Circuit
upheld the Tribunal's determination. NAB v. CRT,
772 F.2d at 931.

satellites and transmit them via cable;
technology to identify the name of the
sound recording and the artist during
the performance; and technology for
programming, encryption, and
transmission of the sound recording. Id.
j(jJ 89-92. In contrast, the Panel found
that the record companies made no
contributions in these areas. Icf. j( 93.

The Panel also weighed the evidence
presented in support of the parties'elativeroles in making capital
investments in equipment and
technology, the third factor, The Panel
determined that the Services made a
substantial showing of their $ 10 million
investment in equipment and
technology, Report j( 95 and cites
therein, whereas RIAA did not suggest
that any capital investment was
required on its part. Id. jJ 97.

And finally, the Panel found that the
fourth factor, the relative costs and risks
incurred by the parties in making the
product available to the public, was
greater for the Services than for the
record companies and the performing
artists. even though the record
companies do incur substantial costs
and risks in producing the product used
by the Services. Id. j( j( 98— 108. In
making its determination, the Panel
balanced the costs and risks involved in
producing the sound recordings against
the cost and risks associated with
bringing the creative product to market
in a new and novel way. Id, j( j( 99-107.
In support of its findings, the Panel
noted that the Services have invested
significant start-up costs and are
currently undergoing a shift in how they
market their services. Id. j(j( 55, 73—78.
99, and 102. In addition, the Services
contend, and the Panel agrees, that the
Services face new competition from the
internet and digital radio. Consequently,
it is far from clear whether the Services
can survive. Id. jJ j( 72, 99.

The Panel also found that record
companies face tremendous risks when
producing new sound recordings, citing
the record companies'ubmissions
showing that record companies fail to
recover the production costs for
approximately 85% of sound
recordings, much less show a profit. Id.
'JJ 105. The Panel, however, went on to
find that the record companies have
adapted to the vagaries of the music
business, and as an industry, have
shown consistent growth in units
shipped and dollar value of records,
CDs, and music videos from 1982-1996.
Id, j( 108.

The Panel's key finding from its
analysis of the third objective was that
the Services contribute more to the
opening of new markets for creative
expression through the development of

the digital audio services. Id. jJ 109. The
Panel credited the Services with
opening new markets for creative
expression because they expose the
public to a broader range of music than
does traditional over-the-air radio.
Unlike traditional radio, the Services
offer multiple channels for classical,
jazz, traditional, alternative, and ethnic
formats. Id. 'jJ 110. Because subscribers
frequently purchase new music heard
for the first time on the service, the
Panel found that record companies
arguably benefit directly from the
expanded musical formats offered by
the Services. Id. jJ 112. The Panel also
found that the Services'uture plans to
offer subscribers an opportunity to
purchase the sound recordings directly
will "undoubtedly" open new markets
for the record companies. Id. jJ jJ 114-
115.

The record companies do not accept
the Panel's findings concerning this
statutory objective, and once again, take
issue with the Panel's interpretation,
positing that the Panel impermissively
focused on "whether recording
companies had made a particular
contribution to the Services
operations—and wholly ignored the
contributions that the recording
industry had made to the sound
recordings themselves." Petition at 45—
46. RIAA's predicate for its argument is
its interpretation that the statutory
phrase, "in the product made available
to the public," 17 U.S.C. 801(b) (1) (C),
refers only to the creation of the sound
recordings and not to the Services'reationof a new means for bringing the
sound recordings to the listener.
Petition at 46.

In addition to this alleged
fundamental flaw in interpretation,
RIAA contends that the Panel
"improperly collapsed (its cost/risk
analysis) into a risk only (analysis)" and
ignored empirical evidence in the
record discounting the promotional
value of the Services'fferings, Id. at
47—48, RIAA, however, fails to note that
the Panel did acknowledge that the
record companies incur significant costs
and risks in their business. Report
j(jJ 105— 107. But the Panel also found
that the Services presented no
additional risk to the record companies
"unless the customers of the Services
record the sound transmissions in lieu
of purchasing these products at a retail
store." Report jJ 107 (emphasis added).
Because the record companies
introduced no evidence showing
decreased overall sales of records and
CDs, the Panel reasonably found that the
record companies did not incur
additional risk from lost sales due to the
Services'ctivities. Report j(jJ 107, 111.
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If anything, the Panel believed that
the Services decreased the risk to the
recording companies because the digital
audio services have substantial
promotional value. The promotional
value comes from the constant airplay of
new types of music not readily
accessible in the marketplace, which in
turn stimulates record sales. Report
5 110. In making this finding, the Panel
relied on Simon's and Rubinstein's
testimony that "subscribers frequently
purchase new music precisely because
they heard it on.one of the Services,"
Report $ 112 citing Simon so W.D.T. at I;
Rubinstein W.D.T. at 34; Tr. 1442
(Rubinstein), and on the record
industries'ractice of supplying
complimentary copies of their products
to the Services for use on the air to
promote the sales of an album. Tr. 1291
(Rubinstein); Tr. 1182—83, 1201
(Talley) st; DMX Ex. 3. See also Tr. 2248
(Wildman) (" Is there a benefit to the
record company from getting music
exposed that might become a hit that
wouldn't get exposed otherwise? Of
course there is").

Furthermore, RIAA's reliance on the
preliminary DCR survey for the
proposition that the Services do not
promote sound recording sales is
untenable where the record clearly
shows that the record companies
provide promotional copies to the
Services. In fact, RIAA's own expert
acknowledges "there (are) promotional
benefits to recording companies from
having their music played on radio
stations or the digital music services."
Tr. 2220 (Wildman).

In contrast to RIAA's fundamental
objection to the Panel's interpretation of
this statutory objective, the Services
contend that the Panel made a
reasonable determination that the
phrase, "the product made available to
the public," applied to both the sound
recordings and the entire digital music
service. Reply to Petition at 29. This
finding is consistent with the 1980 rate
adjustment proceeding for the
mechanical license, where the CRT
credited the record companies, the users
of the musical compositions for
purposes of the mechanical license,
with developing new markets through
technological innovations, and through
the creation of record clubs, mail order
sales, and television advertising
campaigns. 46 FR 10480—81 (1981).

In making her determination on this
point, the Register reflects on the

so Senior Vice-President of Programming at Digital
Cable Radio Associates.

i'xecutive Vice-President and Chief Technical
Officer of Digital Music Express who oversees
research and development, and technical operations
worldwide.

statutory responsibilities of the Panel
which is to set reasonable rates and
terms for the public performance of
sound recordings by certain digital
audio services. (emphasis added). "In
deciding to grant a new exclusive right
to perform copyrighted sound
recordings publicly by means of digital
audio transmission, the Committee was
mindful of the need to strike a balance
among all of the interests affected
thereby." S. Rep. No. 104— 128, at 15— 16
(1995). By its very nature, the section
114 license contemplates weighing the
contributions of the users in creating
and expanding the market for the
performance of the sound recording in
a digital technological environment.
Without dispute, the evidence reveals a
large investment of capital by the
Services to create a new industry that
expands the offerings of the types of
music beyond that which one receives
over the radio, through live
performances, and other traditional
means of public performance. Report
l(l(44, 49, 52, 99, 102-104, 110, 113;
Simon W.D.T. at 3—4; Rubinstein W.D.T.
at 13— 14; Tr. 853-54 (Del Beccaro); Tr.
1237-40 (Rubinstein); Tr. 1476—78
(Funkhouser); DMX Ex, 32. Conversely,
the record companies offered little or no
evidence on their contributions relating
to the key factors. Report $ $ 93, 97, 111.

From the foregoing analysis, the Panel
concluded that the record companies
contributed more in only one of the five
areas under consideration in evaluating
this statutory objective, and
consequently, the rate should be set at
a minimum level in favor of the
Services. Report $ 198(C).

C. To Minimize Any Disruptive
Impact on the Structure of the Industries
Involved. (1 7 U.S.C. 801 (b)(1)(D)).

The Panel determined that a rate set
too high could cause one or all of the
Services to abandon the business.
Report l('J[ 117— 118; Troxel» W.R.T. 1,
5—6; Tr. 2553—2554; DMX Ex. 49(b). The
Panel considered the nature of the
Services'usiness, noting its need to
increase its subscriber base just to reach
a break-even point without the added
obligation of paying an additional fee
for a digital performance right. Id,
l($ 119(a)— (d). The Panel also calculated
that the record companies would
receive substantially less than a 1%
increase in their gross revenues even if
the rate were set at the highest proposed
level (41.5% of gross revenues),
underscoring the lesser impact of the
license fees on the record industry. Id.
$ 119.

sa Chief Executive Officer and President of Digital
Music Express since Iuly 1997.

RIAA implies that a low statutory rate
for the digital performance right will
have a negative impact on their future
negotiations with other digital services.
RIAA RPF $ $ 58, 105; Petition at 43.
They also object to the Panel's constant
reference to revenues generated from the
distribution and reproduction rights and
its alleged lack of consideration of CRT
precedent. Petition at 43-44.

In support of the Panel's evaluation,
the Services note that RIAA failed to
introduce any evidence concerning the
impact a low rate would have on the
record companies and performing
artists, in direct contrast to the
abundance of financial information
submitted by the Services in support of
their assertion that a high rate could
devastate the industry. Reply to Petition
at 28.

While RIAA correctly states that the
Panel considered the record companies'evenues

generated from the exercise of
other rights granted to them under the
Copyright Act, the Panel's purpose was
merely to demonstrate the financial
health of the industries. The Panel never
implied that the record companies
should receive anything less than
reasonable compensation under the
DPRSRA, nor that their revenues from
the exercise of the distribution and
reproduction rights are meant to
compensate them for the use of their
creative works under the new statutory
license. Rather, it determined that a
reasonable rate for the digital
performance right should be set at a
level to allow the three companies
currently doing business to continue to
do so. This balance in favor of the
Services supports both the statutory
objective to consider the impact on the
industries and Congressional intent not
to hamper the arrival of new
technologies, S, Rep. No. 104— 128, at
15— 16 (1995). The law requires the
Panel, and ultimately the Librarian, to
set a reasonable rate that minimizes the
disruptive impact on the industry, It
does not require that the rate insure the
survival of every company. See 115 Rate
Adjustment Proceeding, 46 FR 10486
(1981) ("We conclude that while the
Tribunal must seek to minimize
disruptive impacts, in trying to set a rate
that provides a fair return it is not
required to avoid all impacts
whatsoever").

The Register acknowledges RIAA's
uneasiness with the possibility that the
rate which is ultimately adopted may
have precedential value for their
negotiations with other digital services,
but such concern is misplaced. The rate
under consideration applies only to the
non-interactive digital audio
subscription services, provided, of
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course, that they are eligible under the
law and comply with all legal
requirements. See 17 U.S.C. 114(d) (2).
Congress, fully recognizing the threat
that interactive services pose to the
record companies, crafted the law so
that they were ineligible for the
compulsory license. The result of this
decision is that record companies have
an opportunity to negotiate an
appropriate marketplace rate for a
digital performance license with these
services.

Interactive services, which allow listeners
to receive sound recordings "on-demand,"
pose the greatest threat to traditional record
sales, as to which sound recording copyright
owners (of sound recordings) must have the
right to negotiate the terms of licenses
granted to interactive services.

S. Rep. No. 104— 128, at 24 (1995).
Congress also included provisions in the
DPRSRA to establish different rates for
different types of digital audio
subscription services. Section 114(f)(1)
states that "(s) uch terms and rates shall
distinguish among the different types of
digital audio transmissions then in
operation." This language gives the
Panel and the parties broad discretion in
setting rates for different types of digital
audio services, when such distinction is
warranted. Nor must the record
companies accept the final rate from
this determination for a new type of
digital audio service which emerges
before the next regularly scheduled rate
adjustment proceeding. The law
expressly allows for another rate-setting
proceeding upon the filing of a petition.
17 U.S.C, 114(f) (4) (A) (i). Together, these
provisions provide an opportunity to
the record companies to make their case
for a higher rate, where circumstances
support such a determination.

In addition, as the market conditions
change and the industry shows
significant growth and profitability,
another Panel will have an opportunity
to make adjustments to the rate, and
may well find that the changed
circumstances favor an upward
adjustment. In any event, the Register
must make her recommendation based
on the evidence in the current record
before the Panel, which supports the
Panel's determination that the best way
to minimize the disruptive impact on
the structure of the industries is to
adopt a rate from the low range of
possibilities. Report $ 198(D).

D. To afford the copyright owner a fair
return for his creative work and the
copyright user a fafr income under
existing economic conditions, (I 7 U.S.C.
801 (b) (I) (B)).

Usually this balance is struck in the
marketplace through arms-length
negotiations; and even in the case of a

statutory license, Congress encourages
interested parties to negotiate among
themselves and set a reasonable rate
which inevitably affords fair
compensation to all parties. 17 U.S.C.
114(f)(1), (4); 115(c)(3); 116(b); 118(b);
and 119(c). A statutory rate, however,
need not mirror a freely negotiated
marketplace rate—and rarely does—
because it is a mechanism whereby
Congress implements policy
considerations which are not normally
part of the calculus of a marketplace
rate. See 115 Rate Adjustment
Proceeding, 46 FR 10466 (1981)
(determining that the mechanical
license regulates the price of music to
lower the entry barriers for potential
users of that music).

The creation of the digital
performance right embodied similar
considerations. It affords the copyright
owners some control over the
distribution of their creative works
through digital transmissions, then
balances the owners'ight to
compensation against the users'eed for
access to the works at a price that would
not hamper their growth.

In the current proceeding, the Panel
considered proposed marketplace
benchmarks, including all the economic
data, and weighed the record evidence
in light of the statutory objectives. This
process is structured so that it affords
the copyright owners reasonable
compensation and the users a fair
income—the purpose of the second
statutory objective. See 17 U.S.C.
801(b) (1) (B). Accordingly, a
recommended rate so calculated
achieves this final statutory objective, in
that it reflects the balance between fair
compensation for the owners and a fair
return to the users. As fully discussed
above, the Register supports the Panel's
methodology in reaching its
determination (although she rejects as
arbitrary the Panel's application of that
methodology in some respects) and has
adopted the Panel's overall approach in
making her recommendation to the
Librarian.

d. The Register's Recommended Rate
Rate setting is not a precise science.

National Cable Television Assoc, Inc„
724 F.2d 176, 182 (D,C. Cir. 1983).
("Ratemaking generally 'is an intensely
practical affair.'he Tribunal's work
particularly, in both ratemaking and
royalty distributions, necessarily
involves estimates and approximations.
There has never been any pretense that
the CRT's rulings rest on precise
mathematical calculations; it suffices
that they lie within a 'zone of
reasonableness'). It requires evaluating
the marketplace points of reference and

tempering the choice of any proposed
rate with the policy considerations
underpinning the objectives of Congress
in creating the license. Because this
process requires the consideration of
numerous factors, the CARPs, as the
Tribunal before them, have considerable
discretion in setting rates designed to
achieve specific statutory objectives. See
RIAA v. CRT,662 F.2d at 9 ("To the
extent that the statutory objectives
determine a range of reasonable royalty
rates that would serve all these
objectives adequately but to differing
degrees, the Tribunal is free to choose
among those rates, and courts are
without authority to set aside the
particular rate chosen by the Tribunal if
it lies within a 'zone of
reasonableness').

Discretion in setting rates, however,
assumes that the underlying rationale
for making a determination is sound-
a finding which the Register could not
make in this proceeding because the
Panel's undue reliance on the rate in the
DCR license agreement, and its
subsequent manipulation of the license
fee, were arbitrary actions. See Permian
Basin Area Rate Cases, 390 U.S. 747
(1968) (Rate setting agency allowed to
use a variety of regulatory methods in
setting rates provided that the result is
not arbitrary or unreasonable).
Consequently, the Register
recommended that the Librarian reject
the Panel's determination, which he
did, and set a new rate.

In formulating her recommendation as
to the appropriate rate for the digital
performance license, the Register, like
the Panel, considered the relevant
marketplace points of reference offered
into evidence.ss These reference points
guided the Register in her task of setting
a reasonable rate for the performance of
digital sound recordings. But unlike the
Panel, the Register gave more
consideration to the rates paid for the
performance right in the musical
compositions, because these rates
represent an actual marketplace value
for a public performance right in the
digital arena, albeit not the digital
performance right in sound recordings.
The Register took this approach after
finding that the DCR negotiated license
fee could not reflect accurately the

» The values of the relevant marketplace
reference points, the DCR negotiated license fee and
the license fee for the performance of the musical
works, are subject to a protective order, and hence,
their numerical values have been omitted.
Nevertheless, the values of the performance rights
embodied in these licenses figure prominently in
the determination of the value for the digital
performance right in sound recordings. In fact, the
sum of these license fees establishes the outer
boundary of the "zone of reasonableness" for this
proceeding.
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marketplace value of the digital
performance right since no such legal
right existed at the time the rate was
negotiated, and the negotiating parties
were unwilling to enter a licensing
agreement for the digital performance
right absent a partnership agreement.

Nevertheless, the Register did take
into account the negotiated value of the
digital performance right in the DCR
license in making her determination
that the statutory rate should be less
than the value of the performance rights
of the musical compositions. This
determination followed from a review of
the evidence on the relative value of the
sound recording component and the
musical works component of a
phonorecord, which failed to support
the record industry's assertion that the
marketplace valued the sound recording
component more than the musical
works component, This being so, the
Register evaluated the only other
relevant marketplace point of reference,
the negotiated DCR license fee. Because
this fee is considerably lower than the
total value of the marketplace license
fees which each Service pays for the
right to publicly perform the musical
works, and while not a true marker for
the value of the digital performance
right, it supports a determination that
the value of the performance right in the
sound recording does not exceed the
value of the performance right in the
musical works.

In addition to these factors, the
Register considered the statutory criteria
and Congress'ntent in creating the
license. Unlike the Panel, which found
that all four factors support a low rate,
the Register found that the copyright
owners did more "[t]o maximize the
availability of creative works to the
public," see 17 U.S,C. 801(b) (1) (A), and
should receive fair compensation for
their contributions in this area.
However, the three remaining factors,
especially the fourth factor, which
requires that the rate be set "[t)o
minimize any disruptive impact on the
structure of the industries involved,"
see 17 U.S.C. 801(b) (I) (D), compels the
Register to consider the economic health
of the digital audio transmission
industry.

The evidence cIearly shows that the
Services have been facing an uphill
battle in their struggle to achieve
profitability. At this time, the digital
audio industry is still struggling to
create a sustainable subscriber base, and
as yet, no digital audio transmission
service has shown a profit nor does any
service expect to reach profitability in
the near future. Unfortunately, the
actual state of financial health within
the industry is difficult to ascertain from

the projected budgets put forward by the
Services. Nevertheless, the 5% rate
proposed by the Panel did not draw an
objection from the Services, indicating a
reasonable state of financial health to
absorb at least a rate set at this level.

For the foregoing reasons, the Register
recommends a rate that will not harm
the industry at this critical point in its
development and finds that a 6.5% rate
achieves this aim and meets all other
statutory objectives. This rate reflects
the deference the Register accorded the
value of the performance right in the
musical works, the consideration of the
financial health of the industry, and the
recognition that copyright owners
contribute the lion share's to the
creation of new works for the public's
enjoyment.

e. Terms
On June 2, 1997, the Services

submitted general comments concerning
proposed terms and conditions for the
digital performance license pursuant to
the March Z8, 1997, Order of the
Copyright Office. They later proposed
specific terms concerning how the
Services would make payment, how
often they would pay, and procedures
for verifying the accuracy of those
payments, including terms on
confidentiality, recordkeeping, and
audits. Services PF $ f[ 122-128; 284-
304. Included in their submissions were
proposed terms establishing a payment
schedule for the distribution of royalties
to the featured artists and the
nonfeatured musicians and vocalists.
Services PF g$ 287-289. The Panel
refused to adopt these terms because the
Services failed to present any evidence
or testimony to support their proposal,
but more importantly, because the Panel
found that "the issue of the timing of
payments from the RIAA Collective to
artists and other performers is not
within the scope of this proceeding."
Report at 56 n.21.

RIAA made similar proposals on how
to administer the royalty payments, but
offered two additional considerations, a
minimum fee "equivalent to the rate
adopted in this proceeding" and a late
fee for untimely payments. RIAA PF $ $
I Z5— 160. The Panel rejected the
proposal to impose a minimum fee, see
discussion supra, but accepted the RIAA
proposal to impose a 1,5% late fee.

The Register supports and adopts the
Panel's decision to reject the Services'roposedterms concerning further
distribution of royalties to certain
copyright owners by RIAA on the
grounds that no evidence was
introduced in support of the terms.
Because this is a sufficient ground on
which to reject the Services'roposed

term, the Register need not address the
Panel's determination that it lacked the
authority to consider a payment
schedule for the performing artists. The
Register also need not address the
Panel's rejection of the minimum fee
because no party chose to challenge the
Panel's decision. See n. 7, supra.
The parties'eactions to the terms
adopted by the Panel

The Services did not file a post-panel
motion to modify or set aside the
Panel's determination, thereby signaling
their acceptance of the Panel's
resolution of any conflict between the
parties concerning the terms. However,
RIAA has raised two key items for
further review by the Librarian: The
adoption of a term which defines when
copyright infringement occurs for
purposes of the statutory digital
performance license and the creation of
a payment schedule that allows the
Services to spread out their payment for
the performances made between
February 1996, the effective date of the
Act, and November 1997, the month the
Panel filed its report with the Librarian
of Congress.ss Petition at 7 n. 1.

The Panel "s adoption of two of its terms
was either arbitrary or contrary to law

The Register has determined that the
Panel had no authority to set terms
which attempt to delineate the scope of
copyright infringement for the digital
performance license, or alter a payment
schedule already set by law. See Report
$5 187-189, 206(a), (b).

1. Payment ofarrears. The Panel
adopted a term which allowed the
Services to make back payments over a
30-month period for use of the sound
recordings between February I, 1996,
and the end of the month in which the
royalty rate is set and to delay the first
payment for six months. Report 55 187,
206(a). The Register has determined,
however, that adoption of this term is
contrary to law.

Section 114(f) (5) (B) of the Copyright
Act states that "(a)ny royalty payments
in arrears shall be made on or before the
twentieth day of the month next
succeeding the month in which the
royalty fees are set." The "arrears"
referenced in the statute refers to the
copyright liability that accrued to the
Services for those performances made
since February I, 1996, the effective
date of the Act, and the end of the
month in which the royalty rate is set.

is RlAA did not object to the Panel's refusal to
grant its request for a minimum fee in its petition,
nor does the Register find any reason to question
the Panel's determination. As discussed supra, the
Register finds the Panel's disposition on this issue
to be well reasoned and supported by the evidence.
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In spite of the express statutory
language, the Panel fashioned a
payment schedule to ease the burden on
the Services in meeting this obligation.

The Panel found support for its action
in the 1980 jukebox rate adjustment
proceeding, in which the CRT raised the
rate from $ 8 to $ 50, but did so in a
progressive fashion. Report 5 186. The
determination required the jukebox
operators to make the first increased
payment of $ 25 per jukebox per year on
January I, 1982, and a second $25
annual payment the following year. The
CRT did not require the full $ 50 annual
rate to be paid until January I, 1984,
approximately three years after setting
the rate. 46 FR 884, 888, 890 (1981). The
Tribunal adopted the phase-in payment
schedule relying on its duty to set rates
in accordance with the statutory
objectives. It found that the gradual
increase in payments furthered the
objective concerned with minimizing
the disruptive impact on the industries.
Id. at 889. The Panel relied upon this
CRT decision in adopting its phase-in
program for payment of the arrears over
a 30-month period.

The Services embrace the Panel's
reliance on past CRT precedent for the
inclusion of the phase-in payment term
and claim that RIAA also agreed to
allow the Services to make the "back
payments" over a period of time. Reply
to Petition at 14 n. 5. This assertion,
however, is inaccurate. RIAA agreed
that a phase-in schedule would be
appropriate for the minimum fee, but
never posited such a payment schedule
for the arrears. See Tr. 2829 (RIAA
closing argument). By comparing
RIAA's statement on the proposal for
making payments of a minimal fee,

The recording industry proposes that the
minimum fee be phased in to help minimize
any disruptive effect from the fact that, for
the first time, the services are going to be
paying a fair fee—in fact, any fee at all for
the performance of sound recordings,

Id. at 2829, see also RIAA PF $$ 150—
152, with its statement concerning the
timing of the payment of arrears,

In terms of the timing of the back payment,
the statute leaves absolutely no question as
to when the back payment from the services
is due for the period from the Act's effective
date through the date on which the Panel
issues its decision.

Section 114(i) (5) (B) says that "any royalty
payment in arrears shall be made on or before
the ZOth day of the month next succeeding
the month in which the royalty fees are set."

Id. at 2829—2830, see also RIAA PF
$ 157, it is absolutely clear that RIAA
never agreed to a payment scheme for
the arrears that would allow the
Services to make partial payments over
a 30-month period.

In another attempt to support the
Panel's conclusion, the Services
construe the statutory provision broadly
and argue that arrears refers to "any
royalty payment in arrears" and "does
not specifically cover the back payment
for the extended period between the
1995 Act's February 1, 1996, effective
date and the time the Panel sets the
performance rate." Services RF 5 157.
This assertion, however, is inconsistent
with the legislative history and the plain
language of the statute.

Thus, the Panel had no authority to
create a graded payment schedule for
the payment of the arrears because the
statute expressly stated when payment
was to occur. Section 114(i)(5) (B) states,
without qualification, that "[a]ny
royalty payments in arrears shall be
made on or before the twentieth day of
the month next succeeding the month in
which the royalty fees are set."
(emphasis added). It is a well-
established principle that, in
interpreting the meaning of a statute, the
language of the law is the best evidence
of its meaning. United States v. Ron Pair
Enterprises, Inc., 489 U.S. 235, 241
(1989); Norman S. Singer, Sutherland
Statutory Construction sec. 46.01 (5th
ed. 1992 rev.) Because the statutory
language is clear on its face, the Register
finds that the Panel's and the Services'elianceon the CRT 1980 jukebox
decision is arbitrary and contrary to
well-established principles of law. And
even if the statutory language were
ambiguous, the legislative history
supports the Register's and RIAA's
interpretation of section 114(f) (5) (B).»

Because the Panel's action exceeded
its authority, the Register recommends
that the Librarian reject the proposed
term because its adoption would be
contrary to law.

2. Copyright infnngement. The Panel
adopted a term which stated that "[i]f a
Service fails to make timely payments,
it will be subject to liability for
copyright infringement. Such liability
will only come about, however, for
knowing and willful acts which
materially breach the statutory license
terms." Report $ 206(b). The Register
has determined that this term is
contrary to law.

RIAA contends that the Panel
"usurped the authority of Article III
courts by attempting to define the
circumstances where the Services are
liable for copyright infringement."
Petition at 7 n.l. In response, the

is S. Rap. No. 104-128, at 30 (1995) ("If the
royalty fees have not been set at the time of
performance, the performing entity must agree to
pay the royalty fee to be determined under this
subsection by the twentieth day of the month
foHowing the month in which the rates are sat").

Services argue that the DPRSRA
supports the Panel's suggestion that
minor technical violations should not
result in an infringement action.
Services Reply to Petition at 14 n.5.
Specifically, the Services point to
section 114 ([) (7) (B) which limits
complement to the performance of
sound recordings from a single album,
which Congress included "[t]o avoid
imposing liability for programming that
unintentionally may exceed the
complement." S. Rep. No. 104— 128, at
35 (1995).

The Register acknowledges that
Congress made provisions to protect
users from copyright liability for
programming that unintentionally
exceeds the complement, see 17 U.S.C.
114([) (7), but she finds it impermissible
to expand a particular provision of the
copyright law which limits copyright
liability under one set of circumstances
to include additional limitations not
contemplated by Congress. Fame
Publishing Co. v. Aiabama Custom
Tape, Inc., 507 F.2d 667, 670 (5th Cir.)
cert. denied, 423 U.S. 841 (1975) ("We
begin by noting that the compulsory
license provision is a limited exception
to the copyright holder's exclusive right
to decide who shall make use of his
composition. As such, it must be
construed narrowly, lest the exception
destroy, rather than prove, the rule.
Thus we should neither expand the
scope of the compulsory license
provision beyond what Congress
intended in 1909, nor interpret it in
such a way as to frustrate that
purpose").ss

But more importantly, in examining
the legislative history, it is clear that
Congress meant for the CARP to have
limited authority in adopting reasonable
terms.

By terms, the Committee means generally
such details as how payments are to be made,
when, and other accounting matters (such as
are prescribed in section 115). In addition,
the Librarian is to establish related terms
under section 114(f) (Zl. Should additional
terms be necessary to effectively implement
the statutory license, the parties may
negotiate such provisions or the CARPs may
prescribe them.

S, Rep, No. 104— 128, at 30 (1995). This
language clearly indicates that the CARP
had authority to set reasonable terms
only so far as those terms insured the
smooth administration of the license.
There is no indication in the statutory
language or in the legislative history
that the scope of the terms should go

ss Congress defined the scope of the digital
performance right granted to the copyright owner
and under what circumstances a digital audio
service infrlnges that right. See, e.g., 1? U.S.C. 114
(d) and (e)(5).
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beyond the creation of a workable
administrative system and reach
substantive issues, such as defining the
scope of copyright infringement for
those availing themselves of the
statutory license,

Congress carefully delineated the
scope of the digital performance right
and the limitations on that right within
the provisions of the statute. Section
114(d), entitled "Limitations on
Exclusive Right," states with specificity
when a performance by means of a
digital audio transmissions is not an
infringement, just as section 114(f) (5)
defines when a public performance of a
sound recording by means of a
nonexempt subscription digital
transmission is not an infringement. For
the Panel to fashion a term further
delineating the issue of copyright
infringement when Congress has already
acted is an improper exercise of
authority beyond that granted under the
statute.

Accordingly, the Register finds that
the Panel had no authority to set a term
construing the meaning of copyright
infringement for purposes of section
114. See Report $ g 188, 206(b). Because
the Panel's action exceeded its
authority, the Register recommends that
the Librarian reject the proposed term
because its adoption would be contrary
to law.

f. Other Issues
1. Effective date. Section 114 (I) (5) (B)

states that payments in arrears for the
performance of sound recordings prior
to the setting of a royalty rate are due
on a date certain in the month following
the month in which the rate is set. Both
the Panel and RIAA assume that the
"date the royalty rate is set" is the date
the Panel submits its report to the
Librarian of Congress. See Report $ 186;
Petition at? n.l. The Register disagrees
with this assessment.

Section 802(g) governs judicial review
of the Librarian's decision with respect
to CARP determinations. The section
allows an aggrieved party 30 days to file
an appeal with the United States Court
of Appeals for the District of Columbia
Circuit, but does not relieve a party of
his or her obligation to make royalty
payments during the pendency of the
appeal. In the event that no appeal is
taken, the section states that "the
decision of the Librarian is final, and
the royalty fee * * * shall take effect
as set forth in the decision." 17 U.S.C.
802(g). Neither section 114 nor chapter
8 makes further reference to the possible
effective date of royalty rates.

As discussed in an earlier order
setting a rate for the satellite
compulsory license, 17 U.S.C. 119, the

Register interprets the decision
referenced in section 802(g) "to mean
the decision of the Librarian, and not
the decision of the CARP, since section
802(g) only refers to the decision of the
Librarian. Consequently, the Register
concludes that only the Librarian of
Congress has the authority to set the
effective dates of the royalty rates in this
proceeding." Rate Adjustment for the
Satellite Carrier Compulsory License, 62
FR 55754 (1997). See also RIAA v. CRT,
662 F.2d at 14 ("When the statute
authorizing agency action fails to
specify a timetable for effectiveness of
decisions, the agency normally retains
considerable discretion to choose an
effective date") (footnote omitted). This
reasoning applies equally to the current
proceeding, since no other guidance for
setting the effective date is to be found
in the statute or the legislative history.

The Register has pondered the
question of an appropriate effective date
and believes that the Panel's concern
with minimizing the disruptive impact
on the structure of the industries
involved was well founded. See
discussion supra concerning the
economic health of the Services.
Consequently, the Register proposes an
effective date of June I, 1998, which
would require the Services to make full
payment of the arrears on July 20, 1998,
in addition to the payment for the
month of June 1998, with subsequent
payments to RIAA on the 20th day of
each subsequent month. This date
provides the Services with a measured
amount of time to provide for any
necessary adjustments in their business
operations to meet their copyright
obligations.

The Tribunal took a similar course
when it set the effective date for
implementing the rate increase for
making and distributing phonorecords
approximately six months after
publication of its final rule. Section 115
Rate Adjustment Proceeding, 46 FR
10486 (1981). The Tribunal chose not to
implement the rate change immediately
in order to minimize the effect of the
upward adjustment on the copyright
users, The United States Court of
Appeals for the District of Columbia
Circuit upheld the Tribunal's decision
to postpone the effective date because:

The Tribunal's opinion demonstrates its
concern "to minimize disruptive impacts" on
the recording industry, and its view that the
effective date of a royaity adjustment should
be arranged so as to be "less disruptive to the
industries." Although the Tribunal
concluded that a single increase to the full
four-cent rate would not be unduly
disruptive, it was within the Tribunal's
discretion to give the industry adequate lead
time to prepare for the increase.

RIAA v. CRT, 662 F.2d at 14 (citations
omitted).

2. Value ofan individual performance
ofa sound recording.

The Register notes that the Panel
stopped prematurely in its
consideration of the value of the public
performance of a sound recording. Its
entire inquiry focused on the value of
the "blanket license" for the right to
perform the sound recording, without
once considering the value of the
individual performance—a value which
must be established in order for the
collecting entity to perform its function
not only to collect, but also to distribute
royalties. Consequently, the Register has
made a determination that each
performance of each sound recording is
of equal value and has included a term
that incorporates this determination.

To do otherwise requires the parties
to establish criteria for establishing
differential values for individual sound
recordings or various categories of
sound recordings. Neither the Services
nor RIAA proposed any methodology
for assigning different values to different
sound recordings. In the absence of an
alternative method for assessing the
value of the performance of the sound
recording, the Register has no
alternative but to find that the value of
each performance of a sound recording
has equal value. Furthermore, the
structure of the statute contemplates
direct payment of royalty fees to
individual copyright owners when
negotiated license agreements exist
between one or more copyright owner
and one or more digital audio service.
To accommodate this structure in the
absence of any statutory language or
legislative intent to the contrary, each
performance of each sound recording
must be afforded equal value,

This determination does not alter the
statutory provision that specifies how
the copyright owner of the right to
publicly perform the sound recording
must allocate the statutory fees among
the recording artists. See 17 U.S.C.
114 (f) (2).

3. Audi t of the designated collective.
Although the membership of the
collective represented by RIAA includes
over 275 record labels which create
more than 90 percent of all legitimate
sound recordings sold in the United
States, it does not represent the record
companies responsible for the creation
of the remaining 10% of the sound
recordings. Report 5 20. Nevertheless,
the Panel found, and the Register
concurs, that the parties'uggestion to
designate a single entity to collect and
to distribute the royalty fees creates an
efficient administrative mechanism.
Report 5 184.
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It is common practice, however, for
the government body making such
designations to implement safeguards to
monitor the functions of the collective.s7
To this end, the Register recommends
new terms that afford the copyright
holders a right to audit the collective's
practices in handling the royalty fees.
The Register takes this step to insure
copyright holders access to the records
of the organization charged with the
fiduciary responsibility of making an
equitable distribution among those
entitled to receive a portion of the
funds, while at the same time preserving
the confidentiality of the organization's
business records. These terms mirror
those formulated by the parties and
adopted by the Panel which allow the
collective to audit the business records
of the Services to insure proper payment
of the royalties.

4. Deduction ofadministrative costs,
Neither the parties nor the Panel gave
any consideration to the manner in
which the collecting entity would
deduct from payments to copyright
owners its costs of administering the
funds it receives and disburses.
Nevertheless, the Panel should have
addressed this key term of the
compulsory license. Therefore, the
Register finds it necessary to establish
an additional term that permits the
collecting entity to deduct from the
royalties it pays to copyright owners the
costs it incurs in administering the
funds, so long as the costs deducted are
reasonable and are no more than the
actual costs incurred by the collecting
entity.

5. Unknown copyright owners. The
digital audio services will pay royalties
on all sound recording performances
without regard to the further
disbursement of these fees to the
numerous copyright holders. The
collective will have little difficulty in
identifying and locating the
overwhelming majority of the copyright
holders entitled to receive a portion of
the fees, since the membership of the
collective represents the interests of the
copyright holders in over 90% of all
sound recordings. Problems may arise,
however, as RIAA attempts to identify
and locate the copyright holders to the
remaining 10% of the sound recordings.
In anticipation of the likelihood that

» A government's general policy toward the
regulation of collective administration should be to
limit government intervention to only "that which
is necessary to facilitate the effective operations of
the collective administration organization,
consistent with the private character of the rights
involved, while checking possible abuses by that
collective in the least intrusive manner possible
within" the overall context of the society involved.
David Sinacore-ouinn, Collective Administration of
Copyrights and Neighboring Rights, 544 (1993).

RIAA will not be able to locate all
copyright holders, the Register
recommends the adoption of a term that
segregates the fees for unknown
copyright owners into a separate trust
account for future distribution to the
rightful owner, or in the event that the
owner is not found, allows the
collective to use the funds after a period
of three years, see 17 U.S.C. 507(b), to
offset its administrative costs associated
only with the collection and
distribution of royalty fees collected
under the statutory license.

6. Rates for other types of digital
audio services. The rates and terms
announced in this notice apply to DCR,
DMX, and Muzak, the three digital
audio transmission services
participating in this proceeding, and to
any other digital audio transmission
service that avails itself of the
compulsory license, provided that the
service is of the same type. The Register
raises this point to avoid any confusion
over the Panel's statement which
implies that the rates and terms set in
this proceeding "shall be binding on all
copyright owners of sound recordings
and entities performing sound
recordfng[s]." Report $ I, citing 17
U.S.C. 114(f) (2). A general provision,
however, must be read in conjunction
with more specific statutory language;
in this case, section 114(f) (4) (A), which
provides for additional rate adjustment
proceedings upon petition from any
copyright owner or entity performing
sound recordings when a new type of
digital audio transmission becomes or is
about to become operational.

VI. Conclusion

In considering the evidence in the
record, the contentions of the parties,
and the statutory objectives, the Register
of Copyrights recommends that the
Librarian adopt a statutory rate for the
digital performance of sound recordings,
pursuant to 17 U.S.C. 114, of 6.5% of
gross revenues from subscribers residing
within the United States.

In addition, the Register recommends
that the Librarian adopt the reasonable
terms propounded by the Panel except
for those terms concerning the payment
schedule for arrears and potential
limitations on the scope of copyright
infringement. The Register also
recommends setting June 1, 1998, as the
effective date for implementing the new
rate and terms in order to ease the
burden on each Service on meeting its
initial obligations under the statutory
license.

VII. The Order of the Librarian of
Congress

Having duly considered the
recommendations of the Register of
Copyrights regarding the Report of the
Copyright Arbitration Royalty Panel in
the matter to set reasonable terms and
rates for the digital performance right in
sound recordings, 17 U.S.C. 114, the
Librarian of Congress fully endorses and
adopts her recommendation to set the
rate for the statutory license at 6.5% of
gross revenues from U.S. residential
subscribers. This rate shall apply to
those digital audio services represented
in this proceeding and any other eligible
digital audio service of the same type
that subsequently enters the market and
makes use of the statutory license. The
Librarian of Congress also adopts the
Register's recommendation to reject the
terms concerning potential limits on
what constitutes copyright infringement
and the proposed schedule for the
payment of the arrears.

For the reasons stated in the Register's
recommendation, the Librarian is
exercising his authority under 17 U.S.C.
802(f) and is issuing this order which
adopts new Copyright Office regulations
setting reasonable terms and rates for
the digital performance right in sound
recordings.

List of Subjects in 37 CFR Part 260

Copyright, Digital Audio
Transmissions, Performance Right,
Sound Recordings

Final Regulation

In consideration of the foregoing, part
260 of 37 CFR is added to read as
follows:

PART 260—USE OF SOUND
RECORDINGS IN A DIGITAL
PERFORMANCE

Sec.
260.1 General.
260.2 Royalty fees for the digital

performance of sound recordings.
260.3 Terms for making payment of royalty

fees.
260.4 Confidential information and

statements of account.
260.5 Verification of statements of account.
260.6 Verification of royalty payments.
260.7 Unknown copyright owners.

Authority: 17 U.S.C. 114, 801(b)(1).

g 260.$ General.

(a) This part 260 establishes terms and
rates of royalty payments for the public
performance of sound recordings by
nonexempt subscription digital
transmission services in accordance
with the provisions of 17 U.S,C. 114 and
801(b) (1).
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(b) Upon compliance with 17 U.S.C.
114 and the terms and rates of this part,
a nonexempt subscription digital
transmission service may engage in the
activities set forth in 17 U.S.C. 114.

g 260.2 Royalty fees for the digital
performance of sound recordings.

(a) Commencing June I, 1998, the
royalty fee for the digital performance of
sound recordings by nonexempt
subscription digital services shall be
6.5% of gross revenues resulting from
residential services in the United States.

(b) A nonexempt subscription digital
transmission service (the "Licensee")
shall pay a late fee of 1.5% per month,
or the highest lawful rate, whichever is
lower, for any payment received after
the due date. Late fees shall accrue from
the due date until payment is received.

(c) (I) For purposes of this section,
gross revenues shall mean all monies
derived from the operation of the
programming service of the Licensee
and shall be comprised of the following:

(i) Monies received by Licensee from
Licensee's carriers and directly from
residential U.S. subscribers for
Licensee's programming service;

(ii) Licensee's advertising revenues (as
billed), or other monies received from
sponsors if any, less advertising agency
commissions not to exceed 15% of those
fees incurred to recognized advertising
agency not owned or controlled by
Licensee;

(iii) Monies received for the provision
of time on the Programming Service to
any third party;

(iv) Monies received from the sale of
time to providers of paid programming
such as infomercials;

(v) Where merchandise or anything or
service of value is received by licensee
in lieu of cash consideration for the use
of Licensee's programming service, the
fair market value thereof or Licensee's
prevailing published rate, whichever is
less;

(vi) Monies or other consideration
received by Licensee from Licensee's
carriers, but not including monies
received by Licensee's carriers from
others and not accounted for by
Licensee's carriers to Licensee, for the
provision of hardware by anyone and
used in connection with the
Programming Service;

(vii) Monies or other consideration
received for any references to or
inclusion of any product or service on
the programming service; and

(viii) Bad debts recovered regarding
paragraphs (c)(1) (i) through (vii) of this
section.

(2) Gross revenues shall include such
payments as are in paragraphs (c) (I) (i)
through (viii) of this section to which

Licensee is entitled but which are paid
to a parent, subsidiary, division, or
affiliate of Licensee, in lieu of payment
to Licensee but not including payments
to Licensee's carriers for the
programming service. Licensee shall be
allowed a deduction from "gross
revenues" as defined in paragraph (c) (I)
of this section for affiliate revenue
returned during the reporting period
and for bad debts actually written off
during reporting period.

(d) During any given payment period,
the value of each performance of each
digital sound recording shall be the
same.

g 260.3 Terms for making payment of
royalty fees.

(a) All royalty payments shall be
made to a designated agent(s), to be
determined by the parties through
voluntary license agreements or by a
duly appointed Copyright Arbitration
Royalty Panel pursuant to the
procedures set forth in subchapter B of
37 CFR, part 251.

(b) Payment shall be made on the
twentieth day after the end of each
month for that month, commencing
with the month succeeding the month
in which the royalty fees are set.

(c) The agent designated to receive the
royalty payments and the statements of
account shall have the responsibility of
making further distribution of these fees
to those parties entitled to receive such
payment according to the provisions set
forth at 17 U.S.C. 114(g).

(d) The designated agent may deduct
reasonable costs incurred in the
administration of the distribution of the
royalties, so long as the reasonable costs
do not exceed the actual costs incurred
by the collecting entity.

(e) Commencing June I, 1998, and
until such time as a new designation is
made, the Recording Industry
Association of America, Inc. shall be the
agent receiving royalty payments and
statements of accounts.

$ 260.4 Confidential information and
statements of account.

(a) For purposes of this part,
confidential information shall include
statements of account and any
information pertaining to the statements
of account designated as confidential by
the nonexempt subscription digital
transmission service filing the
statement. Confidential information
shall also include any information so
designated in a confidentiality
agreement which has been duly
executed between a nonexempt
subscription digital transmission service
and an interested party, or between one
or more interested parties; Provided that

all such information shall be made
available, for the verification
proceedings provided for in 55 260.5
and 260.6 of this part.

(b) Nonexempt subscription digital
transmission services shall submit
monthly statements of account on a
form provided by the agent designated
to collect such forms and the monthly
royalty payments.

(c) A statement of account shall
include only such information as is
necessary to verify the accompanying
royalty payment. Additional
information beyond that which is
sufficient to verify the calculation of the
royalty fees shall not be included on the
statement of account.

(d) Access to the confidential
information pertaining to the royalty
payments shall be limited to:

(I) Those employees of the designated
agent who are not also employees or
officers of a sound recording copyright
owner or performing artist, and who, for
the purpose of performing their assigned
duties during the ordinary course of
business, require access to the records;
and

(2) An independent and qualified
auditor who is not an employee or
officer of a sound recording copyright
owner or performing artist, but is
authorized to act on behalf of the
interested copyright owners with
respect to the verification of the royalty
payments.

(e) The designated agent shall
implement procedures to safeguard all
confidential financial and business
information, including but not limited
to royalty payments, submitted as part
of the statements of account.
Confidential information shall be
maintained in locked files.

(I) Books and records relating to the
payment of the license fees shall be kept
in accordance with generally accepted
accounting principles for a period of
three years. These records shall include,
but are not limited to, the statements of
account, records documenting an
interested party's share of the royalty
fees, and the records pertaining to the
administration of the collection process
and the further distribution of the
royalty fees to those interested parties
entitled to receive such fees.

$ 260.5 Verification of statements of
account.

(a) General. This section prescribes
general rules pertaining to the
verification of the statements of account
by interested parties according to terms
promulgated by a duly appointed
copyright arbitration royalty panel,
under its authority to set reasonable
terms and rates pursuant to 17 U,S.C.
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114 and 801(b) (I), and the Librarian of
Congress under his authority pursuant
to 17 U.S.C. 802(f).

(b) Frequency of verification.
Interested parties may conduct a single
audit of a nonexempt subscription
digital transmission service during any
given calendar year.

(c) Notice ofintent to audit. Interested
parties must submit a notice of intent to
audit a particular service with the
Copyright Office, which shall publish in
the Federal Register a notice
announcing the receipt of the notice of
intent to audit within 30 days of the
filing of the interested parties'otice.
Such notification of intent to audit shall
also be served at the same time on the
party to be audited.

(d) Retention of records. The party
requesting the verification procedure
shall retain the report of the verification
for a period of three years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent auditor, shall serve
as an acceptable verification procedure
for all parties.

(fl Costs of the verificati on procedure.
The interested parties requesting the
verification procedure shall pay for the
cost of the verification procedure,
unless an independent auditor
concludes that there was an
underpayment of five (5) percent or
more; in which case, the service which
made the underpayment shall bear the
costs of the verification procedure.

(g) Interested parties. For purposes of
this section, interested parties are those
copyright owners who are entitled to
receive royalty fees pursuant to 17
U.S.C. 114(g), their designated agents, or
the entity designated by the copyright
arbitration royalty panel in 37 CFR
260.3 to receive and to distribute the
royalty fees.

$ 260.6 Verification of royalty payments.
(a) General. This section prescribes

general rules pertaining to the
verification of the payment of royalty
fees to those parties entitled to receive
such fees, according to terms
promulgated by a duly appointed
copyright arbitration royalty panel,
under its authority to set reasonable
terms and rates pursuant to 17 U.S.C.
114 and 801(b) (I), and the Librarian of
Congress under his authority pursuant
to 17 U,S,C. 802(fl.

(b) Frequency ofverification.
Interested parties may conduct a single
audit of the entity making the royalty
payment during any given calendar
year.

(c) Notice ofintent to audit. Interested
parties must submit a notice of intent to
audit the entity making the royalty
payment with the Copyright Office,
which shall publish in the Federal
Register a notice announcing the receipt
of the notice of intent to audit within 30
days of the filing of the interested
parties'otice. Such notification of
interest shall also be served at the same
time on the party to be audited.

(d) Retention of records. The party
requesting the verification procedure
shall retain the report of the verification
for a period of three years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent auditor, shall serve
as an acceptable verification procedure
for all parties.

(f) Costs of the verification procedure.
The interested parties requesting the
verification procedure shall pay for the
cost of the verification procedure,
unless an independent auditor
concludes that there was an
underpayment of five (5) percent or
more; in which case, the entity which
made the underpayment shall bear the
costs of the verification procedure.

(g) Interested parties. For purposes of
this section, interested parties are those
copyright owners who are entitled to
receive royalty fees pursuant to 17
U.S,C. 114(g), or their designated agents.

g 260.7 Unknown copyright owners.

If the designated collecting agent is
unable to identify or locate a copyright
owner who is entitled to receive a
royalty payment under this part, the
collecting agent shall retain the required
payment in a segregated trust account
for a period of three years from the date
of payment. No claim to such payment
shall be valid after the expiration of the
three year period. After the expiration of
this period, the collecting agent may use
the unclaimed funds to offset the cost of
the administration of the collection and
distribution of the royalty fees.

Dated: April 17, 1998.
Marybeth Peters,
Register ofCopyrights.
James H. Biflington,
The Librarian ofCongress.
[FR Doc. 98— 12266 Filed 5-7-98; 8:45 am)
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL 326-6]

Appendix D to Part 5Z—Determination
of Sulfur Dioxide Emissions From
Stationary Sources by Continuous
Monitors
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BILLING CODE 1505WI-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 9803'18066-8066—01; I.D.
022698A]
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Before the
UNITED STATES COPYRIGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:
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USE OF SOUND RECORDINGS UNDER
STATUTORY LICENSE

)
)
)
) Docket No. RM 2002-1A
)
)

REPLY COMMENTS OF THK
RECORDING INDUSTRY ASSOCIATION OF AMERICA INC.

The Recording Industry Association of America, Inc. ("RIAA"), on behalf of

itself and its member companies, which create, manufacture and/or distribute

approximately 90% of all legitimate sound recordings produced and sold in the United

States and on behalf of SoundExchange,'urrently an unincorporated division of the

RIAA, which has a separate, overlapping roster of members that are large, medium and

small recording companies, respectfully submits these reply comments in response to the

Copyright Office's Notice of Proposed Rulemaking dated February 7, 2002. Notice and

Recordkeeping for Use of Sound Recordings Under Statutory License, 67 Fed. Reg. 5761

(Feb. 7, 2002) (the "NPRM").

'oundExchange licenses public performances and ephemeral recordings, and collects and distributes
public performance and ephemeral recording revenue for such digital media as cable, satellite and the
Internet. SoundExchange's board of directors is evenly divided between representatives of copyright
owners and representatives of artists and nonfeatured musicians and vocalists. The board has decided to
incorporate SoundExchange as a separate legal entity so that it is no longer a division of the RIAA.



I. INTRODUCTION

As the Copyright Office has explained, Congress has mandated that this

proceeding must establish the "requirements for giving copyright owners reasonable

notice of the use of their works for sound recordings under statutory license and for how

records of such use shall be kept and made available to copyright owners." NPRM, 67

Fed. Reg. 5761.

Digital music services have enjoyed the benefits of the statutory licenses created

by the DMCA for more than 3 years, but have not yet paid ~an royalties or filed ~an

reports on their use of sound recordings. These services will soon begin to pay those

royalties to which artists and copyright owners are entitled — as mandated by Congress,

However, until the Copyright Office adopts the regulations that are the focus of this

proceeding, it will be impossible to distribute these royalties to the entitled parties.

Furthermore, unless these regulations require a sufficiently detailed and comprehensive

level of usage reporting, truly accurate and equitable distributions to those entitled parties

will also be impossible.

As RIAA explained in its initial comments, notice and recordkeeping regulations

should meet three objectives: (1) permit copyright owners or their agents to collect the

proper amount of statutory royalties; (2) permit collecting entities to distribute those

royalties fairly and accurately; and (3} permit copyright owners to enforce the

requirements of the statutory license. RIAA Comments at 5-16. It is the responsibility of

the Copyright Office, with the aid of copyright owners and services, to establish

regulations that meet these objectives. In its initial comments, RIAA explained in detail

why its proposed regulations meet these objectives. Section II below expands on that.

reasoning by responding to specific issues raised in the initial round of comments.



Comments filed by services focus almost exclusively on the allegation that the

proposed regulations would be unduly burdensome, attack RIAA's motives and attempt

to shift much of the responsibility for usage reporting back to the copyright owners.

Indeed, in stark contrast to the RIAA, the services have failed entirely to propose any

regulations that would provide for efficient and effective administration of the statutory

license. Rather, the services complain that they are suffering under an unfair "burden of

proof," and seem to labor under the misimpression that it is the copyright owners'nd

performers'urden to justify having any notice and recordkeeping regulations at all. Yet,

it is the services that have a statutory obligation to provide information on their

performances to the copyright owners. Remarkably, they have not so much as proposed

any regulations, all the while building their businesses on the sound recordings owned by

others for more than three years.

As explained in Section III below, the services'laims of hardship are unfounded,

as nearly all of them use automated systems that either already provide or can be easily

modified to provide the data required under the proposed regulations. Moreover, all of

the data necessary for the required reports is generally already in the possession of the

services in one form or another. Section IV explains why the general suggestions made

Many of the initial comments also address other irrelevant issues, such as the recent CARP proceeding
and proposed amendments to the Copyright Act, that have no bearing on this proceeding.

RIAA agreed to an extension of time for filing comments in this proceeding because DiMA and others
expressed an interest in meeting to resolve or narrow the issues in this proceeding. Unfortunately, those
parties were unprepared to discuss anything of substance at the meeting, stating that they had not yet
spoken with their member or client webcasters. Moreover, these parties failed entirely to follow up this
meeting with a response to RIAA after promising to do so in a matter of days. RIAA can only assume that
the meeting was a pretext to delay this proceeding and for lawyers to gather information from RIAA for
their fihngs, both of which are consistent with the webcasters'tter failure to date to even propose a way to
fulfill their statutory obligation.



by the services regarding notice and recortLeeping requirements are not sufficient for the

purpose of royalty collection and distribution."

In an effort to reach consensus on these issues, accelerate the process of adopting

regulations and distribute these royalties to the entitled artists and copyright owners,

RIAA proposes in Section V several accommodations to aid services in their reporting

requirements and to address concerns raised in the initial comments. Importantly, these

accommodations will allow services to postpone providing reports of use of sound

recordings under statutory license for either three or six months following the Copyright

Office's adoption of regulations. While this delay will negatively impact copyright

owners and performers, who have been waiting for years to receive their share of

statutory royalties, RIAA hopes that these accommodations will be received in the spirit

of compromise in which they are offered. RIAA will then be able to move forward and

collect and distribute the royalties to which Congress has determined artists and copyright

owners are entitled.

II. RIAA HAS PROPOSED THAT SERVICES REPORT ONLY THAT DATA
NECESSARY TO FULFILL THE PURPOSES OF THE STATUTORY
LICENSE

Numerous commenting parties have stated that before the Copyright Office

should adopt any regulations for notice and recordkeeping, the RIAA must demonstrate

why it (or its members) needs information from services in order to collect and distribute

With respect to the specific questions raised by the Copyright Office in the NPRM, many commenting
parties appear to take positions consistent with the RIAA's response laid out in its initial comments.
Section VI explains the areas where agreement appears to be present.



statutory royalties. For example, the Radio Broadcasters (Bonneville International

Corporation, National Association of Broadcasters, Susquehanna Radio Corp., Clear

Channel Communications, Inc., National Religious Broadcasters Music License

Committee ("NRBMLC") and Salem Communications Corp.) (hereinafter "Radio

Broadcasters") said that "RIAA should be required, in the first instance, to demonstrate

why each element of data it seeks is necessary for the collection and distribution of

statutory royalties...." Radio Broadcasters'omments at 2.

RIAA does not agree that copyright owners are responsible for justifying why

each requested data element in a notice of use must be provided by a service operating

under a statutory license. As the statutory licenses make clear, services must provide

copyright owners with "reasonable notice of use of their sound recordings." See 17

U.S.C. gg 112(e)(4), 114(f)(4)(A). For the word "reasonable" to have any meaning, it

must include the reporting of sufficient data to permit an agent to distinguish with a high

degree of confidence copyright ownership for the hundreds of thousands of sound

recordings performed by the services so that, as required by statute, performance royalties

may be allocated among copyright owners, featured performers and nonfeatured

musicians and vocalists. See 17 U.S.C. g 114(g)(2)(A)-(C). It is the duty of the

Most commenting parties have stated that the "RIAA" should be forced to justify why certain data
elements should be required under the notice and recordkeeping regulations. It would be more appropriate
to ask why copyright owners or their agents need certain data for collecting and distributing royalties or
enforcing the requirements of the statutory license, particularly where there are at least two "Designated
Agents" that have been recognized by the Copyright Arbitration Royalty Panel ("CARP") in the Matter of
Rate Setting for Digital Performance Right in Sound Recordings and Rphemeral Recordings, Docket No.
2000-9 CARP DTRA I 8t 2 ("Webcaster CARP") to receive and distribute royalties on behalf of copyright
owners 8Ild performers.

References to the filings of a service or individual that submitted comments in response to the NPRM will
be referenced as follows: " Service or Individual Name (or Abbreviation)" [space] "Comments at



Copyright Office to adopt regulations meeting this standard. To assist the Copyright

Office, copyright owners and users need to explain how the information they propose to

have included in the reports of use will ensure the proper allocation of royalties among

the entitled parties and permit copyright owners to test for a service's compliance with

the statutory requirements. Copyright owners and performers, through SoundExchange,

are already providing statutory services with a substantial benefit, by paying for the

distribution of statutory royalties to each individual copyright owner and performer.

Copyright owners have also justified with specificity why specific data elements are

necessary on a report of use. To the extent that any service proposes to report minimal

data (e.g., artist and song title and, where available, album title) or something less than

what is proposed in the NPRM without explaining how such data will be sufficient for

allocating royalties among copyright owners and performers or enforcing the statutory

requirements, such service has failed to justify how such reporting is "reasonable."

A. RIAA Has Justified With Specificity Why Its Proposed Reporting
Requirements Are Necessary For Royalty Collection, Distribution
And Enforcement Of Statutory Requirements.

RIAA justified in its initial comments ofApril 5, 2002 the reasoning behind each

data element in RIAA's proposed reports of use, which reports are substantially similar to

the regulations proposed by the Copyright Office in the NPRM. See RIAA Comments at

8-11, 1S-16. In addition, and contrary to the expectations of Radio Broadcasters (see

Radio Broadcasters'omments at 17), RIAA explained with great specificity how the

Cf. Music Choice Comments at 2 ("[Yjhe proponent of any recordkeeping requirements should initially
meet a high burden to show that the requested data is necessary to effect compensation to copyright holders
and not redundant in Hght ofother data already being collected."). What Music Choice fails to
acknowledge is that a similarly "high burden" must be placed upon any service that proposes alternative
reporting requirements to demonstrate how those reporting requirements will provide copyright owners
with reasonable notice of use of their sound recordings.



requested data elements were needed for (1) identifying the service and the type of

programming offered by the service; (2) identifying the date, time and number of

transmissions; and (3) identifying the specific sound recordings publicly performed by

the services. See RIAA Comments at 46-62.

RIAA reiterates that its request for comprehensive data in reports of use is not, as

many services hypothesized, an effort to obtain "valuable" or "confidential" marketing

data from the services. See e.g., Digital Media Association ("DiMA") Comments at 11;

Radio Broadcasters'omments at 64; Joint Comments of Sirius Satellite Radio Inc.

("Sirius") and XM Satellite Radio, Inc. ("XM") (hereinafter "SDARS") Comments at 44-

45. Rather, RIAA's data requests are intended to accomplish three objectives: (1) permit

copyright owners or their agents to collect the proper amount of statutory royalties; (2)

permit collecting entities to distribute accurately statutory royalties to those copyright

owners and performers entitled to receive such royalties; and (3) permit copyright owners

to enforce the requirements of the statutory license. Many of the services that filed

comments in this rulemaking have proposed reporting data that would not permit

copyright owners to fulfill these identified objectives.

1. The Sound Recording Data Requested By RIAA Is Necessary
For Ensuring The Proper Payment Of Royalties By Statutory
Services.

RIAA's proposed regulations are designed to permit copyright owners or their

agents to ensure that statutory services pay the royalties that they are required to pay. See

RIAA Comments at 9-10. This requires services to identify themselves for each line item

of data that they report. See MAA Comments at 47. Because different royalty rates

apply to different types of statutory transmissions and even within the same category of



statutory transmissions, services must also report each type of transmission that they are

making so that copyright owners can ensure that the proper royalty is paid for the specific

types of transmissions made by a service. See RIAA Comments at 48-49. For example,

Sirius offers both preexisting satellite digital audio radio service transmissions (60

channels of commercial-free music and 40 channels of news, sports and entertainment

programming) and 60 channels of eligible nonsubscription transmissions. SOARS

Comments at 3-4. %hile the Copyright Office has not established a rate forSirius'reexisting

satellite digital audio radio service transmissions, a rate has been established

for eligible nonsubscription transmissions and so Sirius will have to pay for its 60

webcast channels at that rate.

Numerous broadcasters also offer different types of eligible nonsubscription

transmission services, which may be subject to different rates depending upon whether

the programming is a simultaneous Internet retransmission of an over-the-air AM or FM

radio broadcast, Internet-only programming, or programming offered by a Non-CPB,

Non-Commercial Broadcaster. See e.g., Comments of the Adventist Radio Broadcasters

See Report of the Copyright Arbitration Royalty Panel In the Matter of Rate Setting For Digital
Performance Right In Sound Recordings And Ephemeral Recordings, Docket No. 2000-9 CARP DTRA I

4 2 (Feb. 20, 2002) ("Webcaster CARP Re ort"), Appendix A. The Webcaster CARP adopted different
per performance rates for simultaneous internet retransmissions of over-the-air AM or FM radio broadcasts
(for "Webcasters" and "Commercial Broadcasters"}, all other internet transmissions (for "Webcasters" and
"Commercial Broadcasters"), and three different per performance rates for "Non-CPB, Non-Commercial
Broadcasters."



Association ("ARBA"); Radio Broadcasters* Comments, Exhibit I, Statement of Jim

Tinker; 'xhibit K„Statement of Dusty Rhodes."

As some services will have to calculate their royalty liability on a per

performance basis, it is also essential for services to report the total number of

performances that they have transmitted under the statutory license.'urthermore, the

Webcaster CARP defined a "performance" as "each instance in which any portion of a

sound recording is publicly performed to a listener via a Web Site transmission or

retransmission (e.g., the delivery of any portion of a single track from a compact disc to

one listener)." Webcaster CARP Report, Appendix 8, Rates and Terms for Eligible

Nonsubscription Transmissions and the Making of Ephemeral Reproductions at g l(1)

(hereinafter "Webcaster CARP Renort. Apnendix B"). Consequently, services must track

each transmission to each listener in order to qualify for the statutory license for eligible

ARBA's comments note that "[m)any ARBA members operate internet websites, some of which include
the streaming of audio. In most cases, the audio streamed is the simultaneous transmission on the internet
of the station's over-the-air broadcast signal. At least one member also produces and transmits an audio
stream that is separate and apart from its over-the-air broadcast signal." ARBA Comments at 1-2.

'ccording to Mr. Tinker, KKLA Communications Group offers both simulcast programming and
Internet-only programming: "Today, all but one of our LA radio stations simulcast their broadcast over the
Internet, and I oversee those streaming activities. In addition, I helped launch and continue to work with
Christian Pirate Radio (CPR), an Internet-only service that operates seven separate channels of streamed
content under the umbrella of www.ChristianPirateRadio.corn and www.mvCPR.corn." Radio
Broadcasters'omments, Exhibit I, Statement of Jim Tinker, $ 2.

" The WAY-FM Media Group offers both simulcast programming and Internet-only programming: "To
further our ministry, we stream the signals of our Nashville and West Palm Beach WAY-FM stations over
the Internet through our website, www.wavfm.corn. We also have an Internet-only ministry, The X
Station, located at www.thexstation.corn. The X Station is an edgier, male-oriented Christian modern rock
'station.'" Id., Exhibit K, Statement ofDusty Rhodes at 2.

'he Copyright Office should reject proposals to permit services to estimate ptuspectively the number of
performances during an accounting period, particularly where a statutory royalty obligation is tied to actual
and not estimated performances. See e.g., Radio Broadcasters'bmments at 5 ("Broadcasters... should
be allowed to report aggregate listener data, not detailed records of every single listener session.").
Permitting estimated performances prospectively (more than 30 days) would also be contrary to the
recommendations of the Webcaster CARP. See Webcaster CARP Report at 109-10 (Interim Public
Version).



nonsubscription transmission services.'onsistent with the recommendation of the

Webcaster CARP and for the reasons stated in its initial comments (including the need

for performance data for royalty distribution), RIAA's proposed regulations require

services to report the total number of transmissions of each sound recording. See RIAA

Comments at 9-10, Exhibit A at Sec. 201.36(e)(1)(viii).

Because different services may be liable for different royalty payments under the

various rate structures that may be adopted by the Librarian of Congress (the

"Librarian"), the Copyright Office must require services to identify on a report of use the

Name of Statutory Service, the types of transmissions made by the service (i.e., the

"Transmission Category"), the Channel or Program Name of transmission, and the Total

Number of Performances of each sound recording. This information is within the

service's possession and it cannot be deemed burdensome to include in a report of use. If

copyright owners or their agents are denied this information, they will have no method

for confirming the royalty calculations of the services.

2. The Sound Recording Data Proposed By RIAA Is Necessary
For Ensuring The Proper Distribution Of Statutory Royalties
To Copyright Owners And Performers.

As explained in its initial comments, RIAA proposed requiring services to report

detailed information on the usage of specific sound recordings in order to distribute

'o the extent that services make transmissions using multicasting technologies rather than unicast
technologies, see Philip Gladstone ("Gladstone") Comments at 2-3, such transmissions should only qua'lify
for the statutory license if the service can. maintain a control connection that permits the service to track
each transmission so that the required statutory royalty is paid. RIAA believes that entities facilitating
rnulticasting do and will have the capability to track the number of transmissions of all or any portion of a
sound recording to a listener. Exhibit A attached hereto contains information on products readily available
for the tracking of transmissions in a multicast environment; see also Exhibit M, Reliacast "Precise
Audience Measurement of Audio A Video Streaming" Fact Sheet at 2 ("Reliacast's Audience Manager
system is an easy-to-use, web-based application that can be seamlessly integrated into any organization
employing unicast or multicast content delivery."). However, to the extent that a service uses a vendor or
Footnote continued on following page.
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royalties to the copyright owners of and the performers on such sound recordings. See

RIAA Comments at 10-11. A service operating under the Section 114 statutory license is

permitted to transmit to the public any sound recording that has "been distributed to the

public under the authority of the copyright owner." 17 U.S.C. P 114(d}(2)(C)(vii).

Consequently, an enormous number of distinct sound recordings potentially may be

reported on a notice of use.

RIAA noted in its initial comments the depth and breadth of programming offered

by webcasters. See RIAA Comments at 13-15. Many of the services submitting

comments in this rulemaking also identified the depth and breadth of programming that

they offer:

"XM, for example, maintains a database of information for 1,6 million
sound recordings." SOARS Comments at 11.

"Clear Channel's centralized song database has information about
approximately 43,000 titles although perhaps up to 20% of these entries
may be duplicates." Radio Broadcasters'omments, Exhibit B, Statement
of Brian Parsons, 'g 12.

"Mayflower's station is multi-formatted and the number of recordings
played on the air is larger compared to those of tightly formatted
commercial stations. The libraries accumulated over many years includes
[sicj thousands of compact discs and albums that continue to receive
airplay...." Mayflower Hill Broadcasting Corporation ("M~aower"i
Comments at 2.

"The libraries accumulated over many years includes [sic] tens of
thousands of compact discs and albums that continue to receive airplay ..
." Collegiate Broadcasters, Inc. ("CBI"} Comments at 2.

"[T]hese stations are playing thousands of different songs from many
different genres...." National Federation of Community Broadcasters,
Inc. ("NFCB") Comments at 3.

technology for multicasting and such vendor or technology is not capable of tracking the total number of
performances, then such service should not be eligible for the statutory license.

11



College Broadcaster KDVS'usic library "consists of more than 150,000
compact discs and phonorecords....*'ollege and University Radio
Broadcasters ("College Broadcasters") Comments at 18 n.17.

"[Harvard Radio Broadcasting Co., Inc.j estimates it plays 70,000-90,000
unique sound recordings annually." Harvard Radio Broadcasting
Company ("Harvard") Comments at 8.

Where the breadth of sound recordings programmed by services operating under

the Section 114 statutory license is limited only by the imagination of a programming

director, the parameters of scheduling software or computer algorithms, and by the

service's library of sound recordings, there is a tremendous burden on collecting entities

to identify the copyright owners and featured performers entitled to payment for each and

every sound recording performed.'" The only way to ensure the distribution of statutory

royalties in accordance with Congress'andate to allocate royalties among copyright

owners, featured performers and nonfeatured performers is to require services to identify

with specificity each sound recording performed so that such sound recording can be

distinguished from every other sound recording that has ever been publicly released.

Contrary to the beliefs of many of the commenting parties, who naively assume that

royalty distribution is a simple process that can be accomplished with hardly any data, the

identification of copyright owners and performers, who are entitled to receive royalties-

a responsibility that, absent compulsory licensing and the formation of SoundExchange

would belong to the services — is difficult, time consuming and expensive. This is

because sound recordings cannot be identified definitively on the basis ofonly a few data

'" The burden on the independent administrators for nonfeatured musicians and vocahsts is even greater.
See e.g., American Federation ofMusicians of the United States and Canada ("AFM") and the American
Federation ofTelevision and Radio Artists ("AFTRA") (collectively "Unions") Comments at 16-20.
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points and, as noted by Royalty Logic, Inc. ("RLI"), "there is currently no standard

publicly available and widely used electronic identification system (e.g., common

numbering system, electronic watermark, digital fingerprint, etc.) and no commonly

available reference database for additional identification, copyright ownership and other

relevant business information." RLI Comments at 3.

Collecting entities have no way of identifying the sound recordings performed by

a service unless the service provides that information. Selection and performance of the

sound recording is solely within the control of the service. See Exhibit 8, Tab 2,

Declaration of Gretchen Anderson, g 10; Tab 3, Declaration of Suzanne Berg, g 9; Tab 4,

Declaration of John Dalton, g 9; Tab 6, Declaration of Bruce Iglauer, 'J[ 7; Tab 7,

Declaration of Gerry Kuster, g 9; Tab 8, Declaration of Heather McBee, g 10; Tab 9,

Declaration of Marina Scarlata, 'g 10; Tab 10, Declaration of Rick Wietsma, $ 9; Tab 11,

Declaration of Bill Macky, g 9; Tab 12, Declaration of Leslie Jose Zigel, g 9. Although

one could theoretically monitor the performances on certain publicly available channels

(e.g., monitor each and every terrestrial broadcast transmission that is simulcast on the

Internet) if one had unlimited resources, there are hundreds of thousands of "channels" of

programming that are available only to the recipient of that transmission and, therefore,

are incapable of being monitored. See RIAA Comments at 7. But requiring collecting

entities to engage in such monitoring improperly shifts the burden of reporting from the

services — which voluntarily elect to engage in digital audio transmissions — to the

copyright owners and performers, who are already providing a service to entities by

saving them the time and expense of having to pay individual copyright owners and

performers directly. Furthermore, the statutory mandate is for services to provide



copyright owners with reasonable notice of use of sound recordings, not for copyright

owners to have to search or monitor for information on usage.

To satisfy the statutory mandate, the Copyright Office must adopt reporting

requirements that permit collecting entities to identify the individual copyright owners

and performers for each sound recording performed by a service. Only through such

identification will those entitled to statutory royalties actually receive their share of the

statutory royalties. The regulations proposed by the RIAA require the services to provide

the information necessary to properly distribute statutory royalties. See RIAA C'omments

at SS-61.

3. The Copyright Office Has Already Properly Ruled That
Reports Of Use Must Contain Information To Allow
Verification That Statutory License Conditions Are Being Met.

Radio Broadcasters and XM/Sirius, in virtually the same words, reassert an

argument made and rejected by the Copyright Office in the Notice and Recordkeeping for

Digital Subscription Transmissions, Interim Regulations, 63 Fed. Reg. 34, 289 (June 24,

1998) (the "Original Determination"): that reports of use submitted by a service should

not be used to determine that service's compliance with the statutory license conditions,

principally the sound recording performance complement. See Radio Broadcasters'omments

at 17-21; SDARS Comments at 21-24. As the Original Determination

reflects, it makes little sense to rule that "reports of use" of sound recordings under a

statutory license should not provide information that confirms that such use meets one of

the most important requirements of that statutory license. This is especially true where

information as to compliance is solely withm the possession of the service. See RIAA

Comments at 7 and n.2 (describing services that create channels ".on the fly" for each

listener that cannot be evaluated through mere observation of the service).

14



The Copyright Office's reasoning on this issue in 1998 was sound and applies

with equal force to the services in this proceeding:

The Office considered arguments of DCR and other Services that the Act
imposes no obligation to affirmatively report compliance with the
complement, but reaffirms its earlier judgment. The Office notes that
conforming to the performance complement is a condition of the statutory
license, and a Service that complies with the regulatory notice
requirements and pays the statutory royalties thereby avoids infringing the
copyright owners'xclusive rights. 17 U.S,C. 114(d}(2), (f)(5}. The
Office determines, therefore, that it is within its rulemaking authority
under section 114(f)(2) to require reporting of complement information.
See Cablevision S s. Dev. v. Motion Picture Ass'n, 836 F.2d 599 (D.C.
Cir. 1988) (Copyright Office had authority to issue regulations interpreting
statute). The Office believes that the presence and specificity of the
performance complement indicates Congress'ntent that records of use
include data to test compliance. While section 114(I)(7) provides that
transmissions from multiple phonorecords exceeding the performance
complement's numerical limitations will nonetheless conform to the
complement if the programming of multiple phonorecords was not
"willfully intended" to avoid the numerical limitations, a pattern of regular
conduct might provide evidence of the requisite intent.

Original Determination at 34,294.

Radio Broadcasters and XM and Sirius spend little effort addressing or attempting

to distinguish this conclusion. Rather, they provide a tortured interpretation of the

"Authority for Negotiations" provision in Section 114(e)(l) and its legislative history to

support their request to provide less than complete information about their use of sound

recordings. This argument fails for several reasons. First, as the legislative history cited

by the services makes clear, Section 114(e)(l) must be interpreted "to effectuate

Congress's intent to enable the statutory goals to be met." H.R. Rep, 104-274 at 22. A

primary goal of the DPRA "is to ensure that performing artists, record companies and

others whose livelihood depends upon effective copyright protection for sound

recordings, will be protected as new technologies affect the ways in which their creative

15



works are used." Ld. at 10 (emphasis added). That goal will be furthered if accurate and

complete information as to compliance with the requirements of the statutory license is

provided by the services.

The Radio Broadcasters also claim that the statute requires reports of use to each

individual copyright owner of only those sound recordings owned by that copyright

owner, so that where those recordings are intermingled with recordings owned by other

record companies, they necessarily would be incomplete for purposes of determining

compliance with the'performance complement. They argue that this "rule" should be

followed even if the service files a single report with a single collective that represents all

of the relevant copyright owners and recordings that service used. See Radio

Broadcasters'omments at 18-20. Of course, the Radio Broadcasters and XM and Sirius

are not proposing that they actually provide separate reports to each individual copyright

owner — they stand to benefit greatly from a single (or small number of) copyright owner

collective organization(s). The efficiencies of having collectives handle collection and

distribution should run both ways, and far outweigh the hyper-technical'nd

hypothetical statutory interpretation offered in the Radio Broadcasters'omments. 16

'hat statutory interpretation relies on a single word — "their" — in Section. 114(f)(4)(A). What the
argument overlooks is that the subparagraph is phrased in terms of "copyright owners" plural — not a single
copyright owner — meaning that Congress intended reports to be provided with information from multiple
copyright owners rather than individual ones.

'he initial comments raise the question of how to address reporting in the case of non-compensable
performances. These would seem. to fall into three categories: (1) performances of pre-1972 sound
recordings; (2) performances directly licensed from the copyright owner; and (3) "incidental" performances
under the decision of the Webcaster CARP. RIAA believes that the first two types of performances should
be reported, because it is necessary to know about them to determine compliance with the sound recording
performance complement in the case of compensable performances. For example, transmission of a whole
album of greatest hits by one recording artist would violate the complement in the case of tracks where a
service otherwise might rely upon the statutory license, even if a service had direct licenses for some tracks
or some of the tracks were pre-1972 recordings, 1t might, therefore, be appropriate to include a field in the
Footnote continued on following page.



4. The Data Requested By RIAA Is Necessary For Ensuring
Compliance With The Statutory Requirements.

As explained in its initial comments, RIAA's proposed reporting regulations

would permit copyright owners or their agents to enforce the requirements of the

statutory license, including the limitations contained in the sound recording performance

complement. See RIAA Comments at 15-16. And for the reasons set forth in Section

II.A.3 supra, RIAA believes that it is appropriate and necessary for the Copyright Office

to adopt reporting regulations that permit copyright owners to enforce the requirements of

the statutory license, or those requirements would have no meaning. RIAA's proposed

regulations would provide copyright owners with the minimum amount of information

needed for compliance monitoring.

The specific categories of information that are needed for ensuring compliance

with the statutory requirements are: (1) the Channel or Program Name; (2) the Start Date

and Time of the Sound Recording's Transmission; (3) the Type of Program; and (4)

identifying information for each sound recording. Copyright owners need the Channel or

Program Name because the sound recording performance complement is enforced for

each "particular channel" of programming offered by a service. See 17 U.S.C.

$ 114(j)(13). If aH sound recordings were reported without regard to their transmission

on a particular channel, including channels created on the fly for individual users, the

sound recording performance complement could not be enforced unless copyright owners

monitored each channel, which is impossible given the nature of certain transmissions.

reports of use for services to identify direct licensed or pre-1972 selections. The RIAA would not require
that incidential performances, that qualify for compulsory licenses, to be reported.
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To ensure compliance with the 3-hour limitation in the sound recording

performance complement, copyright owners also need to receive detailed information on

the start date and time for transmissions of sound recordings on each channel of

programming. See 17 U.S.C. g 114(j}(13). Without date and time information, it would

be impossible to determine whether, for example, more than four sound recordings by the

same featured artist were performed on a particular channel during any 3-hour period. Of

course, detailed information on each sound recording performed must be reported so that

a copyright owner can determine whether more than 3 different selections of sound

recordings from any one phonorecord or 4 different selections by the same featured

recording artist have been performed. See 17 U.S.C. g 114(j)(13).

To ensure compliance with the limitations on archived, continuous and

prescheduled programming, copyright owners need to receive reports of use identifying

the Type of Program contained on a particular channel. See 17 U.S.C.

g 114(d)(2}(C)(iii)(I)-(IV) and RIAA Comments at 50.

If services are permitted to omit from reports of use data that is necessary for

ensuring compliance with the statutory requirements, then the statutory requirements will

be meaningless. This could not have been what Congress intended when it adopted

restrictions on the public performance of sound recordings via digital audio

transmissions, particularly where the quid pro quo of the license is compliance with

various statutory requirements. And where compliance with statutory requirements
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cannot be reasonably determined absent self-reporting, then it is proper to place the

burden of reporting compliance upon the services themselves.'.

Royalty Logic, Inc., A Designated Agent That Has A Long
And Close Relationship With Broadcasters And Other
Copyright Users, Also Proposed Requiring Services To
Provide Detailed Reports Of Use For Royalty Collection And
Distribution.

RIAA was not alone in requesting detailed reports of use from services for royalty

collection and distribution. Even RLI, an entity designated by the Webcaster CARP to

receive and distribute royalties pursuant to the Section 112 and Section 114 statutory

license and whose President and Chief Executive Officer testified on behalf of webcasters

and broadcasters in the Webcaster CARP,'roposed in its initial comments that services

provide data on artist, song title, retail album title, recording label, catalog number,

International Standard Recording Code ("ISRC"), the Universal Product Code ("UPC")

and the copyright owner information provided in the copyright notice of the retail

'oundExchange members are troubled by the lack of compliance with existing requirements of the
statutory license, including th'e obligation to file an Initial Notice of Digital Transmission of Sound
Recordings Under Statutory License. Several of the services that filed comments in this rulemaking appear
not to have filed an Initial Notice with the Copyright Office (e.g., CPI Interactive's VirtualRadio.corn;
Talley Broadcasting Corporation's WSMI-FM, -AM; Mayflower Hill Broadcasting Corporation;
Beethoven.corn; WOBC 91.5 FM; 3WK); Compliance with other requirements of the statutory license
cannot be determined by the provision of information at issue in this proceeding. Enforcement of these
conditions, including the requirement to display artist name, album title and song title, see 17 U.S.C.
f 114(d)(2)(C)(ix). requires copyright owners to expend time and money that would otherwise be available
for distribution. Where copyright owners seek to enforce the requirements of the statutory license, all
statutory licensees benefit because it prevents some services from obtaining an unfair advantage by not
playing by the rules. For example, some of the parties filing comments in this rulemaking are not presently
complying with the display requirements (e.g., Inetprogramming Incorporated; Andante Corp.; Ultimate-
80s; Beethoven.corn; Killer Oldies; Sirius Radio (webcasts)). Services that undertake the expense to
comply with the display requirements may be at a competitive disadvantage vis-h-vis the services that do
not incur those expenses.

'hen Mr. Gertz testified in the Webcaster CARP he also identified himself as an owner and executive of
Music Reports, Inc., a sister corporation of RLI. MRI's clients are nearly 100% copyright users rather than
copyright owners. See Webcaster CARP Tr. at 10,993.
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album. Although RLI did not explain its reasoning for supporting each of the specific

data elements it proposed in its comments, it set forth a general rationale for why more

data should be reported by the services: "Generally, the more data provided by the

transmitting service (even though redundant and possibly inaccurate) the better — as the

collectives could use additional data fields (absent a match on title, album and artist) to

help in the identification process." RLI Comments at 5 n.5. This sentiment expressed by

RLI is consistent with the reasoning set forth in RIAA's Comments. See RIAA

Comments at 39 ("[R]eceiving more data from a service — even if in some cases some of

the data is incomplete — permits a collecting entity to conduct a more comprehensive

search for copyright owner and performer information (e.g., the additional data provides

more pieces to the puzzle)."}.

C. The Process By Which The Copyright Office Has Considered RIAA's
Proposed Reporting Requirements Has Been Fair To Services And
Wholly Consistent With Apphcable Principles Of Administrative Law

The Radio Broadcasters'omments attempt to raise the specter of legal infirmity

in the Copyright Office's Notice of Proposed Rulemaking by arguing that the Copyright

Office has established an unfair process and has failed to conform to the Regulatory

Flexibility Act ("RFA".), 5 U.S.C. g 601-612. These assertions are meritless and appear

to have been proffered simply to provide an opportunity to hurl insults and false

accusations at RIAA. See Radio Broadcasters Comments at 16-17.

RIAA filed its petition in this proceeding nearly a year ago. At the time it did so,

it provided courtesy copies to counsel for many of the most outspoken critics of the

'LI divided its data requests into a "core data set" that should be reported and a permissive data set that
"should be required to be provided by the services where 'applicable'nd/or where 'available and
feasible.'" RLI Comments at 4-5.
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regulations proposed in the Notice of Proposed Rulemaking. Since the Copyright Office

issued the Notice of Proposed Rulemaking, RIAA has provided the Office with 67 pages

of detailed explanation of its proposed recordkeeping requirements. In its initial

comments, RIAA modified its proposal to reflect concerns that had been raised, and

RIAA does so again in these reply comments. The Copyright Office has indicated that it

will hold a roundtable discussion among affected parties to further address outstanding

issues and attempt to reach consensus. It would be hard to imagine a process more fair. 20

The process followed by the Copyright Office in this proceeding certainly cornports with

the minimum requirements of administrative law.

Turning to the specific legal arguments raised by the Radio Broadcasters, the

Copyright Office has properly not placed any burden on ~an party to this proceeding. To

be sure, the regulations proposed in the Notice of Proposed Rulemaking are similar to

those originally proposed by RIAA (which are similar to the interim regulations adopted

by the Copyright Office for preexisting subscription services). That is presumably

because, in the nearly three years that notice and recordkeeping for eligible

nonsubscription services has been pending, RIAA was the only party to propose21

specific regulations to the Copyright Office. Even during the nine months between the

filing of RIAA's petition and publication of the Notice of Proposed Rulemaking, the

'he reality of this rulemaking directly contradicts the claims of the Radio Broadcasters and their
unfounded accusation that "there is little reason to suppose that RIAA will provide much evidence in
support of its proposal in its initial comments. RIAA can be expected to take advantage of the opportunity
to 'sandbag'he services by saving its arguments and evidence for the reply comments." Radio
Broadcasters'omments at 17. Contrary to these expectations, RIAA identified with specificity in its
initial comments the need for and justifications of the data elements it requested.

'he Copyright Office first mentioned recordkeeping for eligible nonsubscription services on August 4,
1999, where it deferred consideration of those regulations in light of ongoing industry negotiations. See 64
Fed. Reg. 42316, 42317 (Aug. 4, 1999).
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services did not provide the Copyright Office with any alternative regulations for

consideration before the Notice was issued. After sitting on the sidelines for nearly a

year, the services cannot suddenly complain when the Copyright Office properly

submitted for public comment the only proposal pending before it. Certainly they should

not be heard to propose further pointless procedural hurdles that will only delay adoption

of regulations and compound what has already been nearly four years of delay in

distributing royalties to artists and copyright owners.

In arguing that a burden of proof has unfairly been placed on them, the Radio

Broadcasters suggest that the Copyright Office should defy administrative law and place

a burden of proof on RIAA. As the very case cited by the Radio Broadcasters makes

clear, in a notice and comment rulemaking such as this proceeding, there is no

requirement that the proponent "assume and satisfy a 'burden of proof.'" Am. Truckine

Ass'n v. United States, 344 U.S. 298, 320 (1953). Indeed, even in CRT rate-setting

proceedings courts have ruled that no burden of proof exists on either party under the

Administrative Procedure Act. See NCTA v. CRT 724 F.2d 176, 186 n.15 (D.C. Cir.

1983) % Amusement and Music Operators Ass'n v. CRT, 676 F.2d 1144, 1154 (7th Cir.

1982). This is not litigation. There is no burden of proof to be satisfied by any of the

interested parties. The Copyright Office should reject the Radio Broadcasters'uggestion

to ignore this basic principle, as it need only "give interested persons an opportunity to

participate in the rule making" and then, "[a]fter consideration of the relevant matter

presented, ... incorporate in the rules adopted a concise general statement of their basis

and purpose." 5 U.S.C. g 553(c).

22



Finally, the Radio Broadcasters argue that the Copyright Office has violated the

RFA in its Notice because it failed to assess the impact of the proposed regulations on

small business entities. This argument ignores the Copyright Office's consistent

conclusion that "the Copyright Office, located in the Library of Congress which is part of

the legislative branch, is not an 'agency'ubject to the Regulatory Flexibility Act ...."

See e.g., 64 Fed. Reg. 42316, 42317 (Aug. 4, 1999). In any event, the Copyright

Office has received numerous comments from smaller entities and invited them to a

roundtable discussion to raise concerns about the impact regulations might have on their

operations. See 67 Fed. Reg. 18148, (April 15, 2002) ('he Office is especially

interested in the views of small businesses engaged in webcasting as well as individuals

and small businesses who are copyright owners of sound recordings, and in details

relating to the benefits, costs and burdens associated with the published notice and

recordkeeping proposal and of alternatives to that proposal."). This approach is fully

consistent with the policies behind the RFA.

ID. RIAA.'S PROPOSED REPORTING REQUIREMENTS ARE NOT
UNDULY BURDENSOME

Many of the services filing comments in this rulemaking have complained that the

information under consideration for inclusion in a report of use is unavailable to them and

should, therefore, not be required by the Copyright Office. Anticipating these

complaints, RIAA provided exhibits in its initial comments identifying where the

requested data elements could be found on promotional product, commercially released

The RFA imposes obligations only on an "agency," see 5 U.S.C. f 603{a), which is defined "as each
authority of the Government of the United States, whether or not it is within or subject to review by another
agency, but does not include ... the Congress ...." 5 U.S.C. 55 551(l)(A) dt, 601(l).
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product and in promotional catalogues. See RIAA Comments Exhibits F-H. In this

section, RIAA responds to the specific claims made by many of the services about the

unavailability of identifying information for sound recordings.

A. Identifying Information Necessary For Royalty Distribution Is
Generally Available On Promotional Product.

In reading the comments of many of the services in this rulemaking one would

think that the promotional sound recordings that appear in the hands of program directors

come in mysterious containers with little identifying information and, therefore, only

minimal information should be required on a report of use. Some services allege that

promotional releases may identify only the featured artist and the title of the sound

recording, but very little else. Here are just a few of the statements made by various

services in this rulemaking:

"None of [the sound recordings given to radio stationsj come with all or
even most of the information RIAA would have radio stations report for
each song they schedule.'* Radio Broadcasters'omments at Z6.

"[S]ometimes all we get from the label is the artist name and title of the
song..." Id., Exhibit A, Statement of Jaime Kartak, g 5;

"The compilation discs have even less of the requested information—
generally only title, artist, and track length." Id., Exhibit C, Statement of
Michael Cary, g 7.

'The only information we can count on being sent to us with a CD
provided by the label is the title and artist — sometimes, the labels don'
even provide the album name or a copyright notice indicating the date and
owner of the sound recording copyright, much less UPC, ISRC, or catalog
number." Id., Exhibit K, Statement of Dusty Rhodes, $ 9.

'The promotional singles that the record labels provide contain varying
amounts of information, often as little as the title of the sound recording
and artist." SDARS Comments at 11.

Cf. Exhibit B, Tab 13, Declaration of David Graupner, $ 5; see also Exhibit B, Tab 8, Declaration of
Heather McBee, Attachments of CDX compilation materials and identifying information.



o "[M]uch of the music that the Preexisting Satellite Services broadcast is
provided to them by the record labels in order to obtain free airplay, and
the labels themselves do not provide many of the data elements that their
collective now seeks." Id. Comments at 36.

Such allegations are generally false, misleading and contradicted, not only by the

information provided in RIAA's comments, but also by other services filing comments in

this proceeding. These allegations are also contradicted by the declarations from several

label executives describing their respective company's practices with regard to the

distribution of promotional product. See Exhibit B hereto.

1. The Statements Of Many Commenting Parties In This
Rulemaking Acknowledge That Promotional Product Contains
Identifying Information.

Numerous parties acknowledge in their initial comments the receipt of

promotional sound recordings from labels. This is to be expected as record labels

frequently provide releases to terrestrial broadcasters (both commercial and non-

commercial), and in varying degrees to preexisting subscription services, preexisting

satellite digital audio radio services and eligible nonsubscription transmission services.

But these commenting parties themselves acknowledge the availability on promotional

product of nearly 709o of the identifying data elements that RIAA requested in its

proposed uniform report of performance. RIAA proposed in its initial comments that the

Copyright Office adopt regulations requiring services to report Artist Name, Sound

Recording Title, ISRC, Track Label (P)-Line, Duration of the Sound Recording, Album

Title, Marketing Label, Catalog Number, UPC and Release Year. See RIAA Comments

at 55-61 and Exhibit C (columns ix)-(xviii)). The following quotes indicate that

The following quotes are from unsworn statements that are based to a large extent on hearsay. It is
unclear from the statements what the person has personal knowledge of.
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promotional product usually includes all of RIAA*s requested data except Catalog

Number, ISRC and UPC:

"The only information we readily receive about the songs we play is
whatever is available via the liner or package notes or on the CD itself.
That usually includes title, artist, record company, and sometimes album
name and copyright information about both the musical work and the
sound recording." Radio Broadcasters'omments, Exhibit A, Statement
of Jaime Kartak, 'g 5.

"Many of the promo singles we received are slickly packaged, with photos
of the performer, color CD sleeve inserts, and basic identifying
information about the name of the song, the length of the track, the name
of the label, and often the copyright owner and date." Id., Exhibit E,
Statement of Amy Van Hook, 'F 11.

"The Nikka Costa 'Everybody Got Their Something Sampler,* attached
as Exhibit 3 to this Statement, is a typical example of such a compilation.
The sampler appears to contain seven tracks from the artist's forthcoming
album, 'Everybody Got Their Something.'he packaging of the sampler
lists the title of several songs, the name of the artist being promoted, and
the title of her forthcoming album, In small type, it also lists the copyright
owner and year. The listed catalog number does not appear to coincide
with the catalog number of the retail album, and there is no indication
whatsoever of any UPC or ISRC..." Id., Q 13.

"For the music that comes from major labels, we generally get the title,
artist, record label name, and length of the track. The promo CDs also
generally have the composer information, the names of the sound
recording copyright owner and label, and the release year." Radio
Broadcasters'omments, Exhibit G, Statement of Mary Guthrie, g 5.

Promotional compilations "list the name of the artist, the name of the
songs, and often the name of the distributing label.... Many of these

'IAA has attached as Exhibit C hereto a copy of the Nikka Costa sampler CD cited by Ms. Van Hook.
RIAA is unsure how Ms. Van Hook determined that the catalog number on the sampler does not coincide
with the catalog number of the retail version of the album unless Entercom Communications Corp. was also
provided with a copy of the full retail album. Nevertheless, as Ms. Van Hook's admission indicates, the
Nikka Costa sampler contains 90% of the information requested by RIAA: Artist Name, Sound Recording
Title(s), Track Label (P)-Line, Duration of the Sound Recording(s), Album Title, Marketing Label, a
distinct Catalog Number and Release Year. The only visible information missing on the sampler is the
UPC number. The ISRC number, however, was capable of being read with the software product offered by
Exact Audio Copy EAC. Exhibit C-3 indicates the ISRC numbers for the first six sound recordings on the
Nikka Costa "Everybody Got Their Something" Sampler,
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compilations bear sound recording copyright notices." Id., Statement of
Jim Tinker, 'g 6.

Promotional releases "of course list the title of the song and the name of
the artist. They frequently mention the name of the album the song is
going to appear on, but not always — sometimes, the album title is not yet
determined when the single is released to us. They also sometimes list
composer information, the length of the track, the name of the label, and
the year and copyright owner information contained in the copyright
notice, or 'P line." Id., Exhibit J, Statement of Dan Halyburton, g 8.

While the above statements acknowledge the general availability of identifying

information on promotional product, they do not always tell the full story. For example,

Ms. Van Hook, one of the individuals providing a statement with the filing of the Radio

Broadcasters, states that "promotional singles [like Aerosmith's 'Fly Away fromHere'ingle]

are often sent to the radio stations in anticipation of a new album before the retail

version is released, so retail information such as UPC code, catalog number, and

sometimes even the album title, is not available to anyone. If the ISRC codes are on

these promos, we cannot access them." Id., Exhibit E, Statement of Amy Van Hook, g

11. Attached hereto as Exhibit D are images of the Aerosmith "Fly Away From Here"

promotional CD and the accompanying label packaging for that promotional CD.

Contrary to Ms. Van Hook's statements, the forthcoming album title is noted on the

packaging ("Just Push Play") along with the catalog number for the album (62088), as

well as nearly all of the identifying information requested by RIAA. The ISRC numbers

for the two versions of the song on the CD can be read with the software products offered

by Exact Audio Copy EAC (V.09 beta 3 from 6 March 2002) and the International

Federation of the Phonographic Industry ("IFPI") (ISRC lister Version 1.0). See Exhibit

D at 3-4 (screen shots of software identifying ISRC numbers). For a discussion of ISRC

readers, see Section III.A.4 infra.



Based upon the statements included in the Exhibits to the Radio Broadcasters'omments,

RIAA simply does not understand how the Broadcasters can claim that "none

of the romotional releases iven to radio stations come with all or even most of the

information RIAA would have radio stations re ort for each song they schedule.*'adio

Broadcasters'omments at 26 (emphasis added).

2. Identifying Information Is Available On Physical Promotional
Product.

As noted in RIAA's initial comments, promotional product dehvered in physical

format generally provides most, if not all, of the information requested by the RIAA for

royalty distribution purposes. See RIAA Comments, Exhibit G. Because services have

questioned the availability of the requested information on promotional releases, RIAA

has included declarations from executives at several labels describing their company's

practices with regard to the availability of identifying data on promotional product ("CD

PROs" and/or "CD-Rs"). See Exhibit B, Tabs 1-12. RIAA has also included examples

of images of promotional releases with notations identifying the location of the

information proposed for the uniform report of performances. Some of these examples

are attached to the declarations in Exhibit B, and other examples are included in Exhibit

E attached hereto. See Exhibit B, Tab 1, Declaration of Peter M. Mullen, Attachments

la-5b; Tab 2, Declaration of Gretchen Anderson, Attachments la-2c; Tab 4,

'xamples of CD PROs (CD Promotional) can be found at Exhibit 0 to RIAA's initial Comments and
Exhibit E attached hereto. CD PROs are factory-prepared releases whereas CD-Rs (CD Recordable) are
generally created by label personnel using a personal computer. See also Exhibit B, Tab I, Declaration of
Peter M. Mullen, I 3,

" Attachments to declarations are identified as follows: "[Exhibit Letter]-[Tab Number) Attachment
[sequential number of attachments) [and, where the attachment is a unit of more than one page, lower case,
sequential lettering). For example, the designation "B-I Attachment I a" refers to the first page of the first
Attachment to the Declaration of Peter M. Mullen (Exhibit B, Tab I).
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Declaration of John Dalton, Attachments la-2d; Tab 6, Declaration of Bruce Iglauer,

Attachments 1 a-4b; Tab 7, Declaration of Gerry Kuster, Attachments la-6; Tab 9,

Declaration of Marina Scarlata, Attachments la-lb; Tab 10, Declaration of Rick

Wietsma, Attachments 1 a-6e; Tab 12, Declaration of Leslie Jose Zigel, Attachments 1 a-

9c; see also Exhibit E attached hereto. These examples are from large and small labels,

different genres and multiple releases of the same sound recording. As one can see from

the declarations of the label executives and the images of promotional product attached to

their declarations, the majority of the identifying data requested by the RIAA is available

on physical, promotional product released by record labels, notwithstanding the claims of

some of the services. See Exhibit B, Tab 1, Declaration of Peter M. Mullen, g 3; Tab 2,

Declaration of Gretchen Anderson, g 4; Tab 3, Declaration of Suzanne Berg, g 4; Tab 4,

Declaration of John Dalton, 'J[ 4; Tab 6, Declaration of Bruce Iglauer, 'g 4; Tab 7,

Declaration of Gerry Kuster, $ 4; Tab 10, Declaration of Rick Wietsma, '[[ 4; Tab 12,

Declaration of Leslie Jose Zigel, g 4.

Several parties have claimed that because they receive releases of sound

recordings in CD-R format versus factory-pressed CD PROs, they should not have to

provide identifying information to copyright owners or their collecting entities. See e.g.,

Radio Broadcasters'omments at 4, 27; Exhibit B, Statement of Brian Parsons, g 7;

Exhibit H, Statement of Rick Killingsworth, 'J[ 10; Exhibit J, Statement of Dan

Halyburton, 'J[ 8. The argument appears to be that in instances where a record label has

rushed a new release of a sound recording to a radio station for its immediate use, the

station should be released from any obligation to provide the basic information needed

for the proper distribution of statutory royalties. This argument has no merit.



First, the use of CD-Rs is not widespread. See Exhibit B, Tab 1, Declaration of

Peter M. Mullen, $ 8; Tab 2, Declaration of Gretchen Anderson, g 4; Tab 3, Declaration

of Suzanne Berg, '[[ 7; Tab 4, Declaration of John Dalton, g 7; Tab 5, Declaration of Dan

Hubbert, 'g 7; Tab 6, Declaration of Bruce Iglauer, 'Pg 3 4 9; Tab 7, Declaration of Gerry

Kuster, 7[[ 4 k 7; Tab 8, Declaration of Heather McBee, g 8; Tab 9, Declaration of

Marina Scarlata, 'j[ 8; Tab 10, Declaration of Rick Wietsma, g 7; Tab 11, Declaration of

Bill Macky, 'g 4 k 7; Tab 12, Declaration of Leslie Jose Zigel, g 7. Most promotional

releases of sound recordings are provided in — to use the words of Amy Van Hook—

"slickly packaged [containers], with photos of the performer, [and] color CD sleeve

inserts..." Radio Broadcasters'omments, Exhibit E, Statement of Amy Van Hook,

'g 11.

Second, when CD-Rs are sent to radio stations, the stations will know the Artist

Name, Sound Recording Title, Duration of the Sound Recording, Marketing Label, and,

in most cases, the Release Year. See Exhibit B, Tab 1, Declaration of Peter M. Mullen,

'1[ 3(a); Tab 4, Declaration of John Dalton, '1[ 7; Tab 6, Declaration of Bruce Iglauer, 'g 9;

Tab 11, Declaration of Bill Macky, '[[ 7; Tab 12, Declaration of Leslie Jose Zigel, 'lf 7. In

many instances they are also likely to know the forthcoming Album Title for the sound

recording and the Track Label (P)-Line will most likely be the same as the Marketing

Label (i.e., the label providing the CD-R in the first place). See Exhibit B, Tab 4,

Declaration of John Dalton, $ 7; see also B-7 Attachment la-b.

Third, CD-Rs are rarely the only product sent to a radio station. Record labels

will generally send a radio station that received a CD-R containing a new release a

follow-up CD PRO and/or a full-length promotional release of the album containing the
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sound recording(s) included on the CD-R, so the station will eventually have all of the

identifying information requested for the report of use. See Exhibit B, Tab 1, Declaration

of Peter M. Mullen, g 8; Tab 2, Declaration of Gretchen Anderson, 'jf 8; Tab 4,

Declaration of John Dalton, '[[7; Tab 5, Declaration of Dan Hubbert, $ 7; Tab 6,

Declaration of Bruce Iglauer, 'J[ 5; Tab 7, Declaration of Gerry Kuster, g 7; Tab 8,

Declaration of Heather McBee, g 8; Tab 12, Declaration of Leslie Jose Zigel, 'g 7.

For example, Mr. Parsons of Clear Channel attached to his statement an image of

a CD-R for the sound recording "Baby Got Back" by the band "The Grand Skeem." Mr.

Parsons claims that insufficient identifying information was provided on this CD-R.

Radio Broadcasters'omments, Exhibit B, Statement of Brian Parsons, g 7. But as the

declarations attached at Exhibit B hereto indicate, most recipients of CD-R versions of

sound recordings also receive CD PRO versions of the sound recording or the full-length

retail album, on which more complete identifying information is provided. In Exhibit F

attached hereto, RIAA has included images of the CD PRO and label packaging for the

sound recording "Baby Got Back" by The Grand Skeem. As these images indicate, Artist

Name, Sound Recording Title, Track Label (P)-Line, Duration of the Sound Recording,

Marketing Label, Catalog Number and Release Year are included on the promotional

product distributed by the record label.

Mr. Parsons also complained about the lack of information on promotional

singles, including Jade Anderson*s promotional single "Sugarhigh." The image of

"Sugarhigh" included with Mr. Parson's statement, however, was a CD-R version of the

sound recording, not a CD PRO as implied in his stateinent. On the CD PRO version of

"Sugarhigh," an image of which is attached hereto as Exhibit G, the CD and the



packaging identify the following information: Artist Name, Sound Recording Title,

Track Label (P)-Line, Duration of the Sound Recording, Album Title, Marketing Label,

Catalog Number and Release Year.

Because recipients of promotional materials almost always receive identifying

information for the sound recordings they perform, there is no reason for not requiring

services to provide the requested information, particularly where royalty distributions

cannot be made without identifying information.

3. Identifying Information Is Available For Promotional Products
Delivered Electronically.

One entity participating in the joint comments of the Radio Broadcasters in this

rulemaking, Clear Channel Communications, through the statement of Brian Parsons,

appears to make the following argument — where a station is provided with an electronic

delivery of a sound recording (e.g., a digital file containing an encoded copy of the sound

recording not embodied in a physical product, such as an MP3 file that is transmitted to

the intended recipient via electronic mail), the station should not be required to report

information not included with the electronic delivery. See, Radio Broadcasters'omments

at 4; Exhibit B, Statement of Brian Parsons, 'Jf 10. This argument grossly

mischaracterizes the purpose for which these electronic deliveries are made and the

surrounding context under which they are delivered, and fails to note the highly

experimental nature of those electronic deliveries to Clear Channel by Sony (the label

identified by Mr. Parsons).

As the attached declaration of Peter M. Mullen of Sony Music indicates, Mr.

Parsons failed to mention that when an electronic delivery of a sound recording is made

to a station, it is usually done for either emergency purposes or test purposes. See Exhibit
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B, Tab 1, Declaration of Peter M. Mullen, TI 12-16; see also id. Tab 2, Declaration of

Gretchen Anderson, g 6; Tab 8, Declaration of Heather McBee, $ 6. Moreover, the

station will almost always promptly receive a follow-up delivery of a physical record in

the form of either a CD PRO or the commercially released full-length retail album

containing the version of the sound recording that was the subject of the earlier electronic

delivery, which is sent for the express purpose of superseding the earlier electronic

delivery. See Exhibit B, Tab 1, Declaration of Peter M. Mullen, g 7; see also id., Tab 2,

Declaration of Gretchen Anderson, g 7; Tab 8, Declaration of Heather McBee, g 6; Tab

11, Declaration of Bill Macky, g 6. In fact, the recipient of the electronic delivery

phonorecord is frequently obligated to destroy the electronic version upon receipt of the

physical copy of the sound recording. See Exhibit B, Tab 1, Declaration of Peter M.

Mullen, g 6 and B-1 Attachment 1a; see also id., Tab 2, Declaration of Gretchen

Anderson, 'I 7.

4. Identifying Information Is Available On Commercially
Released Product.

As RIAA noted in its initial comments, the identifying information it requests for

its proposed uniform report of use can almost always be located on or readily determined

from commercially released product. See RIAA Comments, Exhibit F. Much of the

identifying information is printed on the physical CD, the container or the inserts

Many record labels, do not distribute any promotional product in electronic form. See, e.g., Exhibit B,
Tab 3, Declaration of Suzanne Berg, $ 6; Tab 4, Declaration of John Dalton, 'I 6; Tab 5, Declaration of Dan
Hubbert, I 6; Tab 6, Declaration of Bruce Iglauer, I 6; Tab 10, Declaration of Rick Wietsma, 'I 6; Tab 12,
Declaration of Leslie Jose Zigel, 'I 6.

Some labels generally distribute their commercially released product as "promotional product" rather
than separately preparing distinct promotional material, although the latter is occasionally also provided.
See, e.g., Exhibit B, Tab 4, Declaration of John Dalton, 'I'I 3-4.



included inside the container, or a combination of those three. The data elements include

the Artist Name, Sound Recording Title, Track Label (P)-Line, Album Title, Marketing

Label, Catalog Number, UPC and Release Year. There is also information that is readily

available from the CD itself, although the information may not be in a printed format.

This would include the Duration of the Sound Recording and the ISRC.

The Duration of the Sound Recording, if not printed on any of the materials

provided noted above, can be readily determined by inserting the CD into any CD player.

In fact, many of the commenting parties in this proceeding acknowled'ged that they

already record the Duration of the Sound Recording in their databases. See SDARS

Comments at 29 ("[Ejach [of XM and Siriusj enters the actual duration of the sound

recording in its respective database."); Radio Broadcasters'omments, Exhibit A,

Statement of Jaime Kartak, 'j[ 6; Exhibit B, Statement of Brian Parsons, 'j[ 20; Exhibit C,

Statement of Gregg Lindahl, 'j[ 9; Exhibit G, Statement of Mary Guthrie, 'j[ 10.; Exhibit I,

Statement of Jim Tinker, $ 10; Exhibit J, Statement of Dusty Rhodes, j[9.

There appears to be much confusion about the availability of the ISRC. As noted

in RIAA's initial comments, the ISRC is a unique identifier for sound recordings. See

RIAA Comments at 56. It is a key, embedded in the sound recording, that when plugged

into a database containing the ISRC, can unambiguously provide all of the identifying

information associated with the sound recording in the database (but reporting only the

ISRC number provides no margin of safety in the event that numbers are misreported or

data is incorrectly entered into a database). This is much like a social security number is

a key, assigned to a person, that when plugged into the right database can provide all the

identifying information about that person associated with the social security number.

34



Certain commenting parties have complained that the ISRC is unknown or

unavailable to them and, therefore, the services should not have to provide this

information. See Beethoven.corn Comments at 2; Ultimate-80s Comments at 2; Music

Choice Comments at 6; RadioUalve Comments at 1. Although not plainly visible on the

CD, the ISRC number is embedded in the sound recording and can be read easily using

currently available software — including free shareware and commercially released

products. Attached hereto as Exhibit H is a list of four ISRC readers currently available

that RIAA identified from publicly available sources. Contrary to popular belief, the

ISRC is not a secret code maintained solely by the RIAA. See Radio Broadcasters'omments,

Exhibit B, Statement of Brian Parsons, 'j[ 25 ("The fact of the matter is that

this information is virtually never available and feasible to report, as RIAA has chosen to

guard it as a secret."). Rather, the ISRC number is available to any person that utilizes an

ISRC reader. See, e.g., Exhibit B-1 Attachments 2c-d (ISRC numbers for Korn*s "Here

to Stay"); B-2 Attachments 1c-ld (ISRC numbers for Ms. Jade's "Big Head"); B-4

Attachments 2e-d (ISRC numbers for songs on Bond's album "Born"); B-7 Attachments

5c-d (ISRC numbers for Britney Spears'Overprotected"); B-10 Attachments 6d-e

(ISRC numbers for The Flying Tigers album "The Flying Tigers"); B-12, Attachments

8c-d (ISRC numbers for Rocio Duval's "Nada"); C-3 (ISRC numbers for Nikka Costa

"Everybody Got Their Something*'ampler) and D-3, 4 (ISRC numbers for Aerosmith's

"Fly Away From Home*').

The services'alls for access to an ISRC database, however, are unavailing. In

order for an ISRC database to have meaning to a service, the service would first have to

accurately and unambiguously identify the sound recording for which it is seeking an
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ISRC in the database. This, however, is the very reason why RIAA is requesting the

ISRC — to accurately and unambiguously identify the sound recording. The services

ignore the fact that associating each individual ISRC number to each individual sound

recording cannot be accomplished without first knowing the identity of the sound

recording. Only by having the services report such information can any such association

be made.

As a further accommodation to services, RIAA proposes to have the services

provide on their reports of use either the ISRC number that they read off the product that

they use to make digital audio transmissions or the duration of the sound recording. %ith

either of these identifiers, a collecting entity will be aided in distinguishing among

similarly titled sound recordings or different versions of the same song (e.g., dance

version, radio remix, etc.). Because the services select the sound recordings to be

performed — copyright owners and performers have no control over this — the services

should be required to report this information. See Exhibit B, Tab 2, Declaration of

Gretchen Anderson, Q 10; Tab 3, Declaration of Suzanne Berg, 'g 9; Tab 4, Declaration of

John Dalton, g 9; Tab 6, Declaration of Bruce Iglauer, $ 7; Tab 7, Declaration of Gerry

Kuster, g 9; Tab 8, Declaration Heather McBee, $ 10; Tab 9, Declaration of Marina

Scarlata, $ 10; Tab 10, Declaration of Rick %ietsma, $ 9. The services are, therefore, in

As Mr Parsons of Clear Channel Communications acknowledged, receiving data from a record company
or a third-party provider is only part of the solution; one "would still have to figure out how to integrate
[the] database with [one's] current data systems." Radio Broadcasters'omments, Exhibit B, Statement of
Brian Parsons, 'I 3 l.
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possession of the sound recordings that contain duration information or the ISRC number

and should be required to report one of these identifying elements on the reports of use.'.
Complying With Reporting Obligations Is Not Technologically
Infeasible, Unworkable Or Unduly Burdensome.

Several commenting parties criticize the proposed reporting requirements as

technologically infeasible, unworkable and unduly burdensome. Many of these parties

claim that systems are not available to provide reporting, the inputting of data to

provide the requested reporting would be time consuming or that it is too expensive to33

provide such reporting. To the contrary, RIAA believes that: (1) technological

solutions already exist and are used in the marketplace or can rapidly be deployed to meet

market needs; (2) the claims about the time required to input necessary data elements are

overblown; and (3) the costs of deploying reporting technologies are grossly inflated.

Moreover, for the reasons identified above, the reporting requested by RIAA is necessary

for royalty collection, royalty distribution and the enforcement of the statutory

requirements. The services that have questioned the need for all of the data elements

'ot all record labels assign an ISRC number to all released product. While RIAA is hopeful that all
record labels will one day assign ISRC numbers to all released product, that is not guaranteed. However,
among those who do, the vast majority also include the ISRC number on CD PRO releases. See Exhibit B,
Tab 2, Declaration of Gretchen Anderson, 'I 4 (95%); Tab 3, Declaration of Suzanne Berg, 'I 4 (80%); Tab
4, Declaration of John Dalton, 'I 4 (90%); Tab 6, Declaration of Bruce Iglauer, 'I 4 (100%); Tab 7,
Declaration of Gerry Kuster, 'I 4 (100%); Tab 8, Declaration of Heather McBee, I 4 (100%); Tab 9,
Declaration of Marina Scarlata, I 4 (90%); Tab 10, Declaration of Rick Wietsma, 'I 4 (100%); Tab ] 1,
Declaration of Bill Macky, 'I 4 (100%); Tab 12, Declaration of Leslie Jose Zigel, I 4 (85%).

See 3WK Comments at 4; Radio Broadcasters'omments at 31.

'ee Collegiate Broadcasters, Inc. Comments at 3; NFCB Comments at 3; CollegeBroadcasters'omments

at 18 n.17; ARBA Comments at 3; Radio Broadcasters* Comments, Exhibit D, Statement of
Mike Cary, I 6.

Ultimate-80s Comments at 3; Radio Broadcasters'omments, Exhibit A, Statement of Jaime Kartak, 'I7;
Exhibit B, Statement of Brian Parsons, 'I 24, Exhibit C, Statement of Gregg Lindahl, 'I 10; SDARS
Comments at 10.
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proposed by RIAA have failed to explain how the types or amounts of data they propose

to report would provide copyright owners with reasonable notice of the statutorily

permitted use of their sound recordings and ensure the proper and efficient allocation of

statutory royalties to the copyright owners and performers entitled to such royalties.

1. The Vast Majority Of Services Use Automated Systems To
Deliver Programming To Listeners.

The comments filed by most services indicate that the business of delivering

music to listeners, whether it be through terrestrial radio broadcasts, satellite digital audio

radio service transmissions or Internet-only webcasting, is largely done through the use

of automated systems utilizing encoded phonorecords of sound recordings. These

systems include scheduling software, their databases and digital automation systems.

The scheduling software generates playlists according to certain user-defined parameters.

The database attached to the scheduling software will include the meta-data for sound

recordings and may also include a digital audio file for sound recordings. The digital

automation system receives instructions from the scheduling software and transmits the

sound recordings.

The products currently available in the market allow programming directors to

access a hbrary of music and generate a playlist. See Exhibit I. Some systems do not

even require the intervention of a programming director and merely develop playlists

using computer algorithms. See RIAA Comments at 40-42. The sophistication and price

of scheduling tools varies. While there are still some smaller broadcasters that spin vinyl

recordings or individual CDs when creating playlists, the majority of radio stations and

nearly all Internet-only webcasters use automated systems to facilitate transmissions.



Following are some of the admissions made by parties filing comments in this

rulemaking regarding the use of automated systems:

"XM uses a digital asset management system designed especially for XM
by Dalet Digital Media Systems.... The ingestion of metadata into the
Dalet database system is a labor-intensive data entry and research process
that. varies significantly depending on the source of the programming....
During this process, metadata from those CDs is entered into Dalet by a

musician librarian clerk who takes the information from an album or CD
cover. Once the ingestion process is complete, a program director or DJ
selects the music he wants to play from the music available in the Dalet
database, and the metadata, once entered, is associated with that recording.
A report of music and associated metadata can then be generated."
SDARS Comments at 6.

"Sirius uses a reporting system that is a feature of Selector, Sirius'usic
scheduling software." Id. at 9.

"Among the music format stations, most use music scheduling software to
create the desired balance of tempo, mood, and variety. Some radio
stations use digital automation systems to manage their over-the-air
broadcasts...." Radio Broadcasters'omments at 4.

"All of our Chicago stations use Selector software, by RCS, to schedule
music." Id., Exhibit A, Statement of Jaime Kartak, 'J[ 6.

"Most of our stations create their playlists using a music scheduling
program known as Selector.... Most of our stations employ a digital
automation system (usually Prophet) to pull the music listed in the playlist
from the station's music library and actually play it." Id., Exhibit 8,
Statement of Brian Parsons, 'g 18-20.

"A [Digital Automation System] is generally used by radio stations to
store and play music, commercials, and other pre-recorded materials,
leaving appropriate time for live intervention from radio show hosts. Cox
Radio currently employs six different systems with various
capabilities...." Id., Exhibit C, Statement of Gregg Lindahl, P[ 12-13.

"Entercom stations operate using at least ten different digital automation
systems (DAS). These DAS include programs from Dalet (at least two
versions in use), AudioVault (at least three versions in use)[,] Scott
Studios, Enco, Maestro, AudioWizard from Prophet, and RCS. The DAS
programs are used to orchestrate the on-the-air programming. They
coordinate music, traffic, weather, sports, DJ chatter time, and other
programming elements based upon schedules we upload from our
scheduling software." Id., Exhibit E, Statement of'Amy Van Hook, 'g 3.
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"Our stations use Music Master 2.0 to schedule their programs, and the
Dalet digital automation system.'* Id., Exhibit F, Statement of Harv
Hendrickson, 'g 4.

"Our daily playlist is generated by our Music Director, Elizabeth Meza,
using a computer program called MusicMaster Lite." Id., Exhibit G,
Statement of Mary Guthrie, 'g 9.

"Most of our stations schedule their programming using MusicMaster....
Our stations also use three different digital automation systems, ENCO,
Prophet, and Scott Studios, which create and air broadcast programming
based on information they receive from MusicMaster's playlist." Id.,
Exhibit H, Statement of Rick Killingsworth, 'J['j[ 11-12.

"Even within our Los Angeles group of stations, we use two different
music-scheduling programs and two different digital automation systems
(DAS) to effectuate our broadcasts.... Some of our stations use a
program called Selector...." Id., Exhibit I, Statement of Jim Tinker, 'g
7-9.

"Our stations use the popular Selector software by RCS to schedule the
music they play.... All of our stations that use a Digital Automation
System use the Enco DAS to actually play the music and schedule the
other elements of the broadcast." Id., Exhibit J, Statement of Dan
Halyburton, 'g'g 9-10.

"At our most sophisticated station, our flagship WAYM-FM in Tennessee,
the music director uses a computer program called Powergold to generate
playlists of music." Id., Exhibit K, Statement of Dusty Rhodes, 'g 13.

"While some major AMIFM Webcasters use live, human announcers, the
bulk of their programming is sequenced and transmitted by computer
software, making comprehensive and accurate recordkeeping simple....
Most large AM/FM Webcasters (and most, but not all, internet-only
webcasters) store their sound recordings in digital format on a central
harddrive. This makes the process of cataloging, organizing, and
documenting the music library much easier." Harvard Comments at 9.

"Whereas some stations do use off-the-shelf automation software to play
music, many stations like 3WK have developed proprietary software that
plays music and displays song titles.*'WK Comments at 4.

Most of the Internet-only services that participated in the Webcaster CARP also

rely upon sophisticated automated systems to deliver programming to listeners. See

RIAA Comments at 40-42. Descriptions of some of the automated systems mentioned
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above by services filing comments in this rulemaking are included in Exhibit I attached

hereto. RIAA obtained the descriptions of the products mentioned in Exhibit I from the

websites of the companies manufacturing and/or marketing those products,

Based upon the statements of the services themselves, it simply cannot be true

that providing the reports of use requested by the RIAA is impossible, impracticable or

too expensive. Each one of the services presently using an automated system elected to

use such a system, and their reasons for doing so probably included the effort to

streamline the process of selling advertising and providing programming to listeners.

Many of these services may also have embraced automated systems because of their

obligation to provide specific reporting information to performing rights organizations

("PROs") for the use of musical works. The use of the automated systems facilitates the

reporting of information on musical works. Since broadcasters have never had an

obligation to provide reports of use to sound recording copyright owners, however, it

comes as no surprise that their current systems may not contain all of the data elements

needed by collecting entities for the distribution of Section 114 statutory royalties. But

any alleged lack of current availability will surely be rectified following the Copyright

Office's adoption of final regulations. It is reasonable to expect that the market will

respond to those regulations.

In order for automated systems to function, the services must upload sound

recordings into a database and associate those sound recordings to meta-data, otherwise

See CPI Interactive Comments at 2 ("The Internet offers a much more accurate record. When a title is
performed we can PROVE it. We know how many times it is performed. Our server could easily send
daily (hourly?) reports to the performance rights agencies upon which they could pay the rights owners.")
(emphasis in original); DiMA Comments at 11 ("PV]ebcast services that perform music from individual

Footnote continued on following page.
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the systems could not serve their intended purpose. Diagrams of the processes involved

for simulcasting and Internet-only webcasting are included at Exhibit I attached hereto.

Several commenting parties described this simple process, which only takes several

minutes to enter all of the meta-data for an individual sound recording that can thereafter

be used for all reporting purposes. The services have obviously developed business37

practices that make such activities routine, and there is simply no reason to believe that

their current business practices cannot (and should not) be modified to incorporate the

additional data elements that are needed for the distribution of sound recording

performance royalties. See RIAA Comments at 46.

To the extent that services have complained about the amount of time it would

take to enter the identifying information for sound recordings into their databases, their

arguments are unpersuasive. First, as noted above, it only takes a service a few minutes38

song fdes on servers... fhavel servers [thatl can track accurately the number of times in which a
performance has been requested.").

In the Webcaster CARP, the services in that proceeding relied upon, inter alia, the expert testimony of
Professor Jonathan Zittrain, Harvard Law School. Attached to Professor Zittrain's written testimony (Tab
2) was an exhibit, included herein at Exhibit J, Tab I, which provided an "Overview" of how music is
collected and stored on a company's server and then transmitted to the user. In step 1 on Professor
Zittrain's exhibit, he noted that services have to "Gather & Prepare Data; File & Index Data; Begin Data
Stream." The services participating in this rulemaking that use automated systems are already gathering
and preparing data and filing and indexing that data for transmission. See also Exhibit J, Tabs 2 & 3.
RIAA's data requests merely ask the services to gather and report a few more data elements that are needed
for the distribution of statutory royalties for the digital audio transmission of sound recordings.

See, e.g., Radio Broadcasters'omments, Exhibit D, Statement of Mike Cary ("It takes our music
programmers between three and five minutes to enter the data we currently track about a song into our
scheduling software."); Exhibit G, Statement of Mary Guthrie, I 10 ("Not counting the evaluation time, it
takes at least 5-7 minutes to enter the information we record into our database for each new song,"); Exhibit
I, Statement of Jim Tinker, I 17 ("Even entering the key fields we regularly track, it takes our music
directors approximately five to eight minutes to make the appropriate judgments about a song and enter the
relevant information into both the scheduling software and the DAS.").

" See e.g., College Broadcaster Comments at 18 n.17; Radio Broadcasters'omments, Exhibit D,
Statement of Michael Cary, I 6.

42



to enter data about an individual sound recording into a database. Second, services are

already recording meta-data in their databases, so requiring them to record additional

identifying information could not possibly be deemed burdensome. Third, any estimates

of the total amount of time it would take a service to update an entire library of sound

recordings misinterprets RIAA's request. RIAA is not requesting that services be

obligated to enter meta-data for every sound recording in their database. Rather, RIAA

has only sought to have them record — and report — meta-data for the sound recordings

that they actuaLly perform. Therefore, the statement that it would take 30,000 hours to

enter meta-data for 25,000 compact discs and vinyl recordings (or any other time

estimates for recording meta-data for entire libraries of sound recordings) is meaningless

unless the service makes digital audio transmissions of each one of the individual sound

recordings on each of those 25,000 compact discs or vinyl recordings in the possession of

the service.

2. Automated Systems Currently In Deployment Are Likely To
Be Modified Once The Copyright Office Adopts Final
Regulations For Notice And Recordkeeping For The Use of
Sound Recordings Under Statutory License.

The fact that certain automated scheduling and reporting systems in use today by

broadcasters may not contain fields for recording some of the data elements sought by

RIAA (and RLI) is not due to the unavailability of that data on sound recordings, but the

result of the historical anomaly that sound recording copyright owners have only recently

come to enjoy an exclusive right of public performance in the United States. Put simply,

in the absence of a performance right, broadcasters had no need to track the information

See College Broadcaster Comments at 18 n.l7.
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necessary for payment of artists and sound recording copyright owners, and thus, their

software vendors had no reason to include that functionality in their products. By

contrast, performance royalties have long been payable for the use of musical works, and

in a development that should not be surprising to anyone, automated systems were

developed for tracking the use of such works. Because a need developed in the

marketplace, third party vendors even developed automated systems that facilitated the

tracking and reporting of the use of musical works. There can be no doubt that similar

solutions will arise in the marketplace to respond to whatever regulations the Copyright

Office adopts for reporting the use of sound recordings under statutory license. See

Exhibit I (summary of promotional claims made by vendors offering solutions for

services making digital audio transmissions of sound recordings)." Because market-

" For an example of a system developed for reporting performances for musical works, see Radio
Broadcasters'omments, Exhibit I, Statement of Jim Tinker, Attachments at 1 of 4 and 2 of 5. In these
attachments, Mr. Tinker shows how Salem Communications'elector program provides data fields
including "Composers," "Publishers," "Arrangers" and "License." See also id., 'f 9.

'hese systems were not paid for or subsidized by musical work copyright owners, nor were their
databases populated with information provided by PROs. Hence, the Copyright Office should reject out of
hand the suggestions that copyright owners or their agents, SoundExchange and RLI, subsidize efforts of
the services to comply with notice and recordkeeping requirements by turning over for the services'se,
presumably for free, the databases they have developed at enormous expense. See DiMA Comments at 2-

3; Herbert %. Robinson ("Robinson") Comments at 2; Music Choice Comments at 2-3. Such an
appropriation of private property would be unfair and illegal. It also misses the point of the proposed
regulations, As explained in Section V.A, services should be required to report enough information to
permit designated agents to match confidently their performances to the agents* databases, and RIAA has
narrowed the required information to only what it believes to be the necessary elements. Given this
willingness, there is no need for any service to have access to the entire databases of SoundExchange and
RLI bec'ause SoundExchange and RLI will use the information provided by the services to match their
performances to the agents'atabases.

Although not providing technology solutions to services, the company 'TM Century" does provide many
services with custom compilation CDs of new releases and catalog recordings and has expressed an intent
to offer information on its custom compilations that assists services in complying with recordkeeping
requirements. See Exhibit B, Tab 13, Declaration of David Graupner; see also SDARS Comments at 11;
Radio Broadcasters'omments, Exhibit I, Statement of Jim Tinker, I 6. As Mr. Graupner states in his
declaration, "TM Century is committed to promptly modifying its expanded database — once the Copyright
Office issues final notice and recordkeeping regulations — such that the database includes all of the data
fields required by the new regulations.*'xhibit B, Tab 13, Declaration of David Graupner, 'f 5,



based solutions are likely to develop, the Copyright Office should not believe the hysteria

that solutions will not be available or that they will cost hundreds of thousands or even

millions of dollars. The development of solutions will likely be handled by the free

market.

3. New Products And Services Are Likely To Se Developed For
Commercial Use Following The Copyright Office's Adoption
Of Final Recordkeeping Regulations.

As noted above, there is currently no available master database that contains

meta-data for every sound recording released to the public in the United States. The

current unavailability of such a database, however, is not an indication that such a

database will not be developed in the future. As mentioned in the proceeding section,

where needs arise in the marketplace, entrepreneurs frequently develop solutions for

those needs. That is how a free market economy functions.

While many services in this rulemaking call for access to a database, they

unfortunately want free access and updates to such a database. Ef one expects the market

to develop solutions for this need, then one cannot expect a business to undertake the

time and expense of developing and maintaining such a database only to have that

database expropriated by the government for the benefit of commercial businesses. But if

the Copyright Office adopts regulations that would benefit from the use of such a

Mr. Parsons'Clear Channel Communications) unsworn statement implies that the software vendor
Information Concepts quoted Clear Channel a price of $ 1 million for the development of software
middleware that could be used for providing reports of use of sound recordings. RadioBroadcasters'omments,

Exhibit B, Statement of Brian Parsons, E 31. Mr. Parsons also implies that the estimate
included additional costs of several million dollars for software support and other costs. Id. As the sworn
declaration of Wayne Beekman of Information Concepts Inc. indicates, a copy of which is included as
Exhibit K hereto, Information Concepts never provided Clear Channel with any such cost estimates, let
alone estimates for millions of dollars.
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database — or other tools and services that can readily be provided — then it is likely that

recordkeeping solutions will rapidly be deployed at reasonable prices.

For example, one commenting party in this proceeding, Websound, has told Ms.

Kessler of SoundExchange that it has developed a solution that can provide reports of use

containing the data requested by the RIAA in its initial comments. See Exhibit L

attached hereto. According to Websound: "[it] has developed and tested a method for

efficiently and accurately tracking performances based on server log data, cross-

referenced with song specific and playlist data, and correlating the result into a report

format consistent with the proposed guidelines. We are pleased to inform the RIAA that

Websound intends to offer this end to end reportina solution to anv and all webcasters on

an online basis." Id. (emphasis added)

RIAA has also been notified by Reliacast, a company based in Herndon, Virginia,

of products that measure audience size and record content delivery. In a letter to Ms.

Barrie Kessler dated April 18, 2002, a copy of which is enclosed as Exhibit M hereto

(along with other materials from Reliacast), Glenn Bloom, Director of Sales for Reliacast

indicated that Reliacast "can satisfy the reporting requirements specified in this...

[rulemaking] and we are willin@ to deolov a solution once the Copvrieht Office adonts

final regulations to demonstrate our solution. first hand;" Exhibit M at 2 (emphasis

added). Reliacast claims that its product can collect information on the Start Date and

Time of the Sound Recording's Transmission, Total Number of Performances and

Duration of the Sound Recording, and "[a]ll of the other [requested data] fields could be

According to RLI, at least three companies offer marketing databases for sound recordings: AMG, Muse
and Gracenote. RLI Comments at 4.
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imported from other production/scheduling systems and delivered via standard report

using our software with some custom modifications." Id. at l.

Reliacast's principal product for tracking this information is the "Audience

Manager,'* described as follows by Reliacast:

Reliacast's Audience Manager system is an easy-to-use, web-based application
that can be seamlessly integrated into any organization employing unicast or
multicast streaming. At its core is the Reliaserver™, the webcast manager and
repository of all data collected during a webcast. Communication to the
Reliaserver takes place with the help of Reliacast's proprietary Secure Live Event
Access Protocol (SLEAP) that uses cryptography to maintain privacy and
integrity of data flows.... In a seamless and unobtrusive way, this client-side
presence passes participant behavior back to the Reliaserver, all while respecting
privacy concerns. During a webcast, the Reliaserver logs participant data in its
database for reporting via a customizable reporting engine. Reliacast's robust
reporting system offers a wide variety of standard and customized reports that are
designed to measure results and answer these important questions:

Participant Profile - "Who watched?"

Audience Size — "How many?"

Participant Behavior — "What did they do?"

Participant Experience — "How positive was the experience?"

Exhibit M, Corporate Profile at 2 (emphasis in original).

Another company that may deploy a product commercially for services seeking

recordkeeping solutions is RLI, a Designated Agent for the receipt of eligible

nonsubscription transmission royalties. According to the testimony of Mr. Ronald Gertz

in the Webcaster CARP, RLI has developed a substantial, but not complete, database on

sound recordings:

Q:
A:
Q

A:

You also talked about Songdex data base, do you recall that testimony?
Yes.
Aud this is a data base that has information on both sound recordings and
musical works?
Yes.



Q-

A:
Q:
A:

Q:
A:

Approximately how many separate sound recordings do you have
information for in the Songdex database?
Millions....
Well, what kind of information do you have on sound recordings?
In sound recordings, we keep the album that the song came from, the
recording title, the artist, the distributing label, the label that owns the
copyright. We often have the UPC code, catalog numbers and various
other detail that allows us to match titles to various data inputs.
And there are millions of copyrighted sound recordings in your data base?
Yes.

Webcaster CARP Tr. 10999-11000 (Gertz) (emphasis added). In light of RLI's

close working relationship with many copyright users, including major terrestrial

broadcasters, it is not inconceivable that RLI will market its database of millions of sound

recordings to statutory services or to third parties that develop recordkeeping and

reporting tools. Again, the Copyright Office should not heed the call of services to

expropriate the database of sound recordings developed by RLI, but should instead

permit RLI to determine how its database may be marketed for use by services operating

under the Section 112 and 114 statutory licenses. Cf. Radio Broadcasters'omments at

63-64 (record labels should not be entitled to receive for free through the rulemaking data

that has substantial value that the labels otherwise have to pay for in the free market).

4. Providing Automated Reports Of Use Is Not Burdensome And
Handwritten Reports Of Use Should Not Be Permitted.

The Copyright Of6ce should reject any calls to permit services to provide reports

of use in handwritten form. See Radio Broadcasters'omments at 40. With the delivery

RJAA is surprised that not a single service called for access to the database of sound recordings
maintained by RLI, particularly when RLI appeared on behalf of and was working with the webcasters and
broadcasters that participated in the Webcaster CARP. One is left to wonder why so many broadcasters
called for access to an MAA database when they have knowledge of an extant database containing
information on millions of sound recordings. See Radio Broadcasters'omments, Exhibit A, Statement of
Jaime Kartak, $ 7; Exhibit E, Statement of Amy Van Hook, 'I 17; Exhibit F, Statement of Harv
Hendrickson, Concluding Paragraph.



of music becoming more and more automated, including the use of computer systems to

simulcast an over-the-air AM or FM broadcast signal on the Internet, there is simply no

reason to permit a service to provide a handwritten report of use that will necessarily

have to be entered into a database by a collecting entity in order for statutory royalties to

be distributed. By asking for permission to provide handwritten reports of use, services

are once again attempting to shift their burden of complying with the statutory license to

copyright owners and performers, who would have to pay for entering any handwritten

data into an automated database. Such burden shifting should not be permitted, and each

service should be required to provide a report of use in a "standard machine-readable

medium, such as diskette, optical disc, or magneto-optical disc." See RIAA Comments,

Exhibit A Sec. 201.36(g).

Any claim that providing automated reports would create an undue burden for

commercial stations is belied by some of the efforts already undertaken by

noncommercial radio stations. For example, Harvard's WHRB station in Boston,

Massachusetts is a college radio station "operated and administered by a volunteer staff

composed of undergraduates of Harvard College...." Harvard Comments at 3.

Operating on an annual budget of less than $100,000 per year, id. at 4, WHRB manages

to provide an electronic playlist of all sound recordings that it has performed or intends to

perform on its website. A printout of WHRB's March-April 2002 playlist (from the-

website www.whrb.ore) is attached hereto as Exhibit N. If WHRB — a volunteer-

operated college radio station — can find the time to provide printed playlists on its

website for use by its listeners, then it and other broadcast stations can surely provide

machine-readable reports of use to collecting entities to facilitate payment of statutory
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royalties to the copyright owners and performers whose works they are performing under

a compulsory license.

5. There Is No Basis For Exempting Third-Party Programming
On Reports Of Use.

Radio Broadcasters and XM/Sirius state that they transmit a substantial amount of

programming provided by third parties (i.e., so-called syndicated programming), and that

information about the recordings performed in those programs is often not provided by

the third-party programmer and in any event would likely not meet the proposed

requirements. Radio Broadcaster Comments at 32; SDARS Comments at 7 k 9. They

assert that they should be exempt from providing reports of use for syndicated

programming unless the third-party programmer provides the service with the required

information. See Radio Broadcasters'omments, Exhibit C, Statement of Gregg

Lindahl, $ 17; Exhibit H, Statement of Rick Killingsworth, 'jf 6. In other instances,

services claim that they should only be obligated to "exert a reasonable, good faith effort

to obtain information from... third-party programmers...." Radio Broadcasters'omments

at 35. These proposals fail to provide copyright owners with reasonable

notice of use of their sound recordings, and create perverse incentives to minimize the

amount of information available to copyright owners to effectuate a proper distribution of

royalties by shifting more programming to third parties. These proposals should be

rejected by the Copyright Office.

Services elect to enter into contractual arrangements with third-party

programmers for the carriage of their programming. Copyright owners and performers

have no control over these arrangements and no practical and economical method for

monitoring these arrangements or the syndicated programming. Therefore, it is the
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service that elects to operate under the statutory license and, at the same time elects to

transmit syndicated programming, which is uniquely positioned to ensure that the

necessary information is provided to copyright owners and performers. Whether the

service or the third-party programmer actually compiles the information and how the

additional cost, if any, of compiling such information should be allocated, are matters that

can be resolved by contract between those parties. But if they are not forced to address

these issues, each inevitably will take the path of least resistance, and copyright owners

and performers will be deprived of the information necessary to make a proper

distribution of what is assertedly a substantial use of recorded music. Accordingly,

services must bear the burden of providing the required reports of use even when they

transmit syndicated programming.

To permit services to avoid reporting information on the use of sound recordings

in syndicated programming would create a tremendous exception to the recordkeeping

requirements that might negate most if not all of the recordkeeping requirements. Such

an exception undoubtedly would promote the further use of syndicated programming, if

only as a means of avoiding reporting requirements. The result of such an exception

could only be to make it more difficult or more expensive to distribute, or to skew the

distribution of, a fair share of royalties to the copyright owners and performers whose

sound recordings are contained in syndicated programming.

RIAA also doubts claims that requiring reports of use for syndicated

programming will result in widespread programming blackouts. See Radio Broadcasters'omments,

Exhibit B, Statement of Brian Parsons, g 33. Broadcasters simulcasting their

programming over the Internet are already engaging in a form of "programming
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blackouts." They strip out their local, over-the-air advertisements and replace them with

national advertisements. See Webcaster CARP Tr. 5973-74 (Donahoe} (Aug. 24, 2002}

8z RIAA Exhibit 164-DPX (June 2001 Clear Channel/Hiwire, Inc. Press Release

Describing Advertising Insertion Technology). If services were not able to obtain

information on the sound recordings contained in a syndicated program, then they could

strip out the syndicated program and replace that with programming for which identifying

information on sound recordings is available.

Just as the market adjusted to developing technology solutions for reporting the

use of musical works to PROs or the use of sound recordings by preexisting subscription

services after the Copyright Office's notice and recordkeeping rulemaking for such

services, the market will adapt to a world where reports of use are required for syndicated

programming. No party has presented evidence to the Copyright Office that such an

adjustment will not be made in the marketplace, If such reporting is required, then

services will demand and third-party programmers will provide such notice."

6. Nothing About The "Proprietary" Nature Of Playhsts
Warrants A Change In The Proposed Regulations.

Several of the commenting parties asserted that their playlists are "commercially

sensitive" and "proprietary" information. See Radio Broadcasters'omments at 62; Id.,

Exhibit A, Statement of Jaime Kartak, $ 14; DiMA Comments at 7; Music Choice

XM has stated that requiring reports of use for syndicated programming would require the development
of new systems. See SOARS Comments at 12 ('he Proposed Rule would require the establishment of
entirely new systems and recordkeeping processes that are simply not needed by these third-party
programmers in the ordinary course of their primary business."). But there is no reason why the
development of new systems should be an obstacle to the Copyright Office's adopting regulations that
require reports of use for syndicated programming. If such reporting is needed for the collection and
distribution of statutory royalties and for the enforcement of the statutory requirements, then the Copyright
Office must adopt those regulations and the market will adjust accordingly.
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Comment at 7-8. The thrust of these claims seems to be to reduce the amount of

information that these services must report. This reasoning should be rejected, for two

reasons.

First, as the Copyright Office concluded in the Original Determination, playlists

that are publicly performed are "historical fact." Original Determination, 63 Fed. Reg. at

34,295. Indeed, they are by their nature known to the public. As such, they are not trade

secrets or confidential information that would warrant limitations on their

dissemination.

Second, if there were legitimate concerns about the nature of the data, any such

concerns would be addressed adequately by the Copyright Office's proposed regulations

limiting the use of the reports. See Proposed 37 201.36(d)(2) k (h), Notice at 5765; see

also Original Determination at 34,295. Nothing in the services'laims to proprietary

data warrants a change in the proposed regulations.

" Even where, as DiMA suggests, proprietary software may be used to generate' different playlist for each
individual listener, the listener is at liberty to disclose the playlist, so it does not satisfy any legal definition
of trade secret See Uniform Trade Secrets Act, g I'(4) (defining "trade secret*'o mean information that
"derives independent economic value, actual or potential, from nor being geneiaily known to, and nor being
readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure
or use and is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.").
Even if a service might argue that one listener's playlist is somehow confidential because it cannot be
discovered by another member of the public, this circumstance mostly serves to prove that such playlists
must be reported for compliance purposes because monitoring through simple public access is not possible.
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IV. THE SERVICES HAVE NOT PROPOSED REASONABLE REPORTING
REQUIREMENTS

A. Many Of The Services That Oppose Reporting The Information
Contained In the Notice Of Proposed Rulemaking Have Failed To
Propose Alternative Reporting Requirements That Would Be
Sufficient For Royalty Collection And Distribution.

As noted above, RIAA believes that each service proposing reporting

requirements bears the burden ofjustifying how those reporting requirements will

provide copyright owners or their agents with reasonable notice of use of sound

recordings that facilitates the accurate collection and distribution of statutory royalties."

Unfortunately, most of the services providing comments neglected to satisfy this

obligation. Instead, they merely criticized the Copyright Office's proposal, alleged that

the RIAA was seeking data for ulterior motives and sought to perpetuate the current

practices used in the terrestrial radio world where different works are transmitted through

a different medium.

1. The Proposals To Report Only Artist Name And Sound
Recording Title On Reports Of Use Would Not Permit The
Accurate Distribution Of Statutory Royalties To Copyright
Owners And Performers.

Several parties have stated that the only information needed on a report ofuse for

royalty distribution purposes is the Artist Name and the Sound Recording Title. See

For the purposes of this Section IV.A, RIAA focuses only on the data needed for royalty collection and
distribution. This is because many services filing comments in this rulemaking oppose the reporting of
information for ensuring compliance with the statutory requirements. See, e.g., Radio Broadcasters'omments

at 17-21; SOARS Comments at 21-2A. However, irrespective of the information needed for
testing compliance with the statutory requirements, most of the information requested by RIAA is needed
to enable a collecting entity to distribute the statutory royalties. Therefore, the data that various services
propose to report would not be sufficient for properly allocating statutory royalties among all parties
entitled to receive a portion of those royalties.
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Radio Broadcasters'omments at 41;" Ultimate-80s Comments at 2-3, 5; College

Broadcaster Comments at 14 {"The College Broadcasters acknowledge that the following

'ields of information are necessary to facilitate administration of the licenses, including

collection of royalties and expedited distribution of royalties to copyright owners: sound

recording title and featured artist. The remaining information requested does not relate to

the primary purpose of the notice and recordkeeping requirements."); SDARS Comments

at 25 n.4 {" [T]here is reason to believe that artist and title alone suffice to identify a

sound recording. Even when a particular song performed by a particular artist appears on

more than one album — i.e., on the artist's original release information and on compilation

albums — only in the rarest cases would the copyright owner change based on the album

on which the song appears."),

Services offer varying reasons why only Artist Name and Sound Recording Title

should be provided. Ultimate-80s, for example, says that requiring any other information

"is either extremely difficult, cost prohibitive, and!or simply impossible to attain."

Ultimate-80s Comments at 2. Radio Broadcasters, on the other hand, believe that "[i]n

the vast majority of cases, provision of title and artist information will be sufficient to

identify a sound recording." Radio Broadcasters'omments at 41; see also SDARS

Comments at 25 n.4.

'roadcasters state in their comments that Barrie Kessler, the Chief Operating Office of SoundExchange,
"testified during the nonsubscription services proceeding that for all sound recordings except possibly some
included on compilations, title, artist and album name were sufficient to identify the track." Citing Docket
No. 2000-9, CARP DTRA 1 & 2, Tr. 11,828-30 (Kessler). This mischaracterizes Ms. Kessler's testimony,
Ms. Kessler's written and oral testimony indicates that the data requested on reports of use is needed "to
accurately differentiate one sound recording from another." Tr. at 11,874. It is the differentiation among
various sound recordings that is the most difficult task of a collecting entity, and the reporting regulations
to be adopted by the Copyright Office must take these difficult situations into account.
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Mr. Parsons, of Clear Channel Communications, seems to believe that because

industry trade publications "routinely identify songs by title and artist alone," services

should only have to report similar information on reports of use under statutory license.

Radio Broadcasters'omments, Exhibit 8, Statement of Brian Parsons, $ 11. Mr.

Parsons further alleges that "record labels routinely send our radio stations songs with

only title and artists information provided, along with the song's length..." Id. In

Exhibit 0 attached hereto RIAA has provided a copy of the March 8, 2002 Radio and

Records page for "Hot AC Playlists" cited by Mr. Parsons and attached to his statement.

Following that page is a spreadsheet prepared by RIAA that lists the five Clear Channel

stations (KBIG/Los Angeles; KYSR/Los Angeles; KDMX/Dallas-Ft. Worth;

WLCE/Philadelphia; and KMXP/Phoenix) that were listed on the first page of that

attachment and the songs that were listed as having been played on those Clear Channel

stations. Following the spreadsheet are images of a few of the promotional versions of

the sound recordings (or the packaging) sent to radio stations and played by Clear

Channel stations that RIAA was able to obtain for this rulemaking. As these images

show, and contrary to the assertions ofMr. Parsons, not only is Artist Name and Sound

Recording Title not the only information contained on those promotional products, but

also the majority of the identifying information requested by RIAA is contained on the

products.

In response to claims made in the initial comments, RIAA further explains herein

why reporting only Artist Name and Sound Recording Title alone is insufficient for

distributing statutory royalties. See also RIAA Comments at 59-61. RIAA detailed in its

initial comments how the same artist may record the same sound recording for various
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albums or with various background musicians and vocatists. Id. In those instances,

different copyright owners and performers may be entitled to royalties for the public

performance of those recordings. In Exhibit P attached hereto, RIAA provides examples

where reporting only the Artist Name and the Sound Recording Title would not permit

the correct identification of the copyright owner or performers entitled to royalties for the

public performance of a sound recording by that artist.50

The first two pages of Exhibit P are intended to simulate what a report of use

might look like if a service reported only Artist Name and Sound Recording Title for the

performance of a given sound recording under statutory license. If this minimal reporting

were permitted, then a collecting entity would not necessarily be able to identify the

copyright owners or performers entitled to royalties for those performances. This is

because for the entries listed on the first two pages of Exhibit P, there are at least two

different versions of that same sound recording by the same artist on different albums

with different rights owners. Those multiple recordings of the same sound recording by

the same artist are identified on pages 3-6 of Exhibit P, along with the album title and

label name for those recordings. 's this Exhibit shows, multiple copyright owners may

have rights to identically titled sound recordings by the same artist.

The examples included in this Section IV.A are for illustrative purposes only and should not be
interpreted as a comprehensive listing of those situations where the reporting of the identified information
would create uncertainty for royalty distribution purposes.

'he column heading "Label" is used in Exhibit P and Exhibit T because RIAA, in developing a sample
report of use without the benefit of access to physical product, was not able to determine from its own
research whether the listed record company is the "Marketing Label" or the "Track Label (Pl-Line"
copyright owner. Such a determination generally requires access to the physical product, which the
services would have.



For example, on page 1 of Exhibit P, the featured performer Alice Cooper is listed

as having recorded a song titled "I'm 18." If a collecting entity were to receive a report

of use that contained only that information, the collecting entity would not know whether

the service performed the version of "I'm 18" from the album "Classicks" or "Love It To

Death." See Exhibit P-3. This information is critical for a collecting entity because

different copyright owners may be entitled to royalties depending upon the source album

for that sound recording. In this instance, Warner is the Marketing Label and/or Track

Label (P)-Line for the album "Love It To Death" while Epic (a Sony label) is the

Marketing Label and/or Track Label (P)-Line for the album "Classicks." If services are

permitted to exclude the Album Title from a report of use, then collecting entities will not

know how to distribute royalties in the instances where multiple copyright owners may

have rights to identically titled sound recordings by the same artist.

An additional problem that could occur if services only report Artist Name and

Sound Recording Title is the situation where the members of a band (i.e., featured artist)

change over time (or different nonfeatured performers appear on studio releases versus

live recordings), but the reconstituted band continues to release albums, including new

recordings of prior releases. Without specific information on each individual sound

recording, a collecting entity would have to guess which version of the sound recording

the service performed in order to pay royalties to the correct members of the band.

The first two pages of Exhibit Q attached hereto list instances where a band has

recorded a specific sound recording. The Album Title is not identified. From its own

limited research, however, RIAA knows that the bands identified on the first two pages of

Exhibit Q recorded the identified sound recording on more than one occasion and with
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different members of the band. Therefore, if a collecting entity were to receive only

Artist Name and Sound Recording Title on a report of use, there would be no way to

determine the band members entitled to statutory royalties for the performance of the

listed sound recordings. On pages 3-6 of Exhibit Q, however, where Album Title is

provided, a collecting entity would have additional information that would be critical for

distinguishing among different versions of the same sound recording so that principal

members of a band could receive their share of statutory royalties.

For example, on page 3 of Exhibit Q, the band "Black Sabbath" is listed as having

recorded the sound recording "Black Sabbath" for two different albums: "Live Evil" and

"Black Sabbath." The composition of the band Black Sabbath, however, was not the

same for these two recordings. For the version of "Black Sabbath" on the album "Black

Sabbath,*'eleased in 1970, the members of the band Black Sabbath were Ozzy

Osbourne, Geezer Butler, Tony Iommi, Bill Ward, Ira Ferguson, Michael Howse and Bill

Russell. Twelve years later, when the song "Black Sabbath" was released on the album

"Live Evil," the members of the band Black Sabbath were Vinny Appice, Geezer Butler,

Ronnie James Dio, Tony Iommi, Geoff Nichols, Ira Ferguson, Michael Howse and Bill

Russell. See Exhibit R, page 2 of 3 "Credits" for Album "Black Sabbath" and page 2 of

3 "Credits" for Album "Live Evil") (printouts from AMG All Music Guide,

www.allmusic.corn).

A more striking example of the problems that arise when band members change

over time and the band releases multiple versions of the same sound recording is the

situation with the "Grateful Dead." The Grateful Dead released numerous studio albums

and live albums, and continues to release "new" recordings from its vault of concert
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tapes. But as the members of the Grateful Dead changed over the years (principally the

keyboard player), identifying the members entitled to statutory royalties for the

performance of a given sound recording is particularly difficult if the same titled sound

recording appears on numerous albums. Exhibit S attached hereto includes four sections

identifying the significant issues involved in identifying the members of the Grateful

Dead. Tabs 1 and 2 of Exhibit S identify the band members for each of the Grateful

Dead's studio and live albums, respectively. Each distinct composition of the band is

noted with a letter. For example, for the album 'The Grateful Dead," the members of the

Grateful Dead were identified as Jerry Garcia, Bob Weir, Phil Lesh, Bill Kreutzmann and

Ron McKernan (aka "Pigpen"). This composition of the Grateful Dead has been given

the designation "A." On the album "Anthem Of The Sun," however, the members of the

band were Jerry Garcia, Bob Weir, Phil Lesh, Bill Kreutzmann, Mickey Hart, Ron

McKernan and Tom Constanten, and this composition of the band has been given the

designation "B."

Tabs 3 and 4 identify the sound recordings released by the Grateful Dead and the

albums on which they appear, with Tab 3 being studio releases and Tab 4 live releases.

As one can see from a quick review of these two tabs, the band has released the same

sound recordings on multiple albums. In the far right column in Tabs 3 and 4, the

configuration of the band is noted with the letter designations from Tabs 1 (studio

recordings) and 2 (live recordings). For example, the song "Beat It On Down The Line"

appears on six live albums but there were four different "versions" of the Grateful Dead

for those six albums, including the compositions designated as "C" (Jerry Garcia, Bob

Weir, Phil Lesh, Bill Kreutzmann, Mickey Hart, Ron McKernan (Pigpen)) and "G" (Jerry

60



Garcia, Bob Weir, Phil Lesh, Bill Kreutzmann, Donna Jean Godchaux, Keith Godchaux).

If services did not report album information, then there would be no way for a collecting

entity to identify the specific band members entitled to statutory royalties.

While some bands have management companies that handle the collection and

distribution of royalties for all individuals who may have been members of the band, that

is not always the case. Moreover, even if the management company is willing to collect

the royalties for all of the members, the company will need the information regarding the

version of the sound recording for which the royalties were collected so that it can divide

the money accordingly. Therefore, the reports ofuse by services must permit collecting

entities or managers to distinguish among the various incarnations of the band so that the

proper members may receive distributions of statutory royalties.

An additional problem with providing solely Artist Name and Sound Recording

Title is differentiating between two artists with the same name. Although not necessarily

common, this situation does occur, and a collecting entity will need further information in

order to distribute royalties to the copyright owners and performers entitled to royalties

for the performance of a sound recording where the identity of the featured artist based

upon a shared Artist Name is indeterminate. Attached as Exhibit T hereto is a list of

some featured artists (individuals and groups) that have identical or substantially similar

names. For example, "Al Jones" is the name shared by two featured artists. If a

collecting entity were to receive a report of use that provided only the Artist Name "Al

Fleetwood Mac is another band that released the same titled sound recordings on multiple albums. The
band also had numerous configurations over time. Tab 5 ofExhibit S identifies the different configurations
ofFleetwood Mac and Tab 6 provides the band's discography, indicating the different band members
entitled to statutory royalties depending upon the source album from which a particular song is played.
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Jones" and the title of a sound recording, then the collecting entity would not necessarily

know which "Al Jones" was entitled to statutory royalties.

As the examples in Exhibits P, Q, R, S and T attacked hereto indicate, the

proposal to provide just Artist Name and Sound Recording Title would not provide a

collecting entity with sufficient information for distinguishing among different versions

of the same titled sound recording by the same artist. Consequently, merely providing

Artist Name and Sound Recording Title to copyright owners or their collecting entities

does not satisfy the services'tatutory requirement to provide copyright owners with

"reasonable notice of use of their sound recordings," and the Copyright Office should

reject any such proposal.

The Proposals To Report Only Artist Name, Sound Recording
Title and Album Title On Reports Of Use YVould Not Permit
The Accurate Distribution Of Statutory Royalties To
Copyright Owners And Performers.

To the extent services propose reporting only Artist Name, Sound Recording Title

and Album Title on a notice of use, RIAA contends that such information will not

provide collecting entities with sufficient information for the proper distribution of

statutory royalties and, therefore, does not constitute reasonable notice of use. For the

same reasons identified in Section IV.A.l above, this limited information would not

permit a collecting entity to identify the copyright owners entitled to royalties for the

public performance of sound recordings without reference to additional resources.

'ee SOARS Comments at 24-25 ('he following information... would allow RIAA to determine the
Services'ound recording usage and accurately to distribute royalties: (i) name of the Service or entity; (ii)
sound recording title; (iii) artist; and (iv) retail album title, where available.").

62



Merely knowing the Artist Name, Sound Recording Title and Album Title does

not identify for the collecting entity the copyright owner entitled to statutory royalties for

the performance of that sound recording. For example, if a collecting entity receives a

report of use listing Alice Cooper performing "I'm 18" on the album "A Fist Full Of

Alice," the collecting entity still needs to research that recording to determine that

Warner is the record label entitled to royalties for the performance of that sound

recording. Because the services will have this information in their possession, they

should be required to report this information on a report of use; copyright owners and

performers should not have to expend time and money researching information that is in

the possession of the services and critical for the distribution of statutory royalties.

The Proposals To Exclude Track Label (P)-Line Information
From Reports Of Use Would Not Permit The Accurate
Distribution Of Statutory Royalties To Copyright Owners And
Performers.

Numerous parties have filed comments objecting to the proposal to require the

reporting of Track Label (P)-Line information. These parties have complained that such

information is redundant and unnecessary for identifying sound recordings, not available

or unduly burdensome. See, e.g., SDARS Comments at 34 (this information "is merely

another means of identifying the sound recording and, as such, is duplicative of the title,

artist, and album and record label information that the Preexisting Satellite Services have

proposed to provide."); Radio Broadcasters'omments at 53 ("[T]his information is

merely another means of identifying the sound recording and, as such, is duplicative of

the Broadcasters'roposal to provide title, artist, and album information."); CPI

Interactive Comments of March 8, 2002 at 2 (unavailable); Music Choice Comments at 7

{unnecessary); Ultimate-80s Comments at 2 (extremely difficult, cost prohibitive, and/or
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simply impossible to attain). If services are going to criticize the proposal to require the

reporting of Track Label (P)-Line information, they should also show how copyright

owners are to receive reasonable notice of the use of their sound recordings when the

service performs a sound recording from a compilation album and fails to identify the

sound recording copyright owner.

The entity listed on the Track Label (P)-Line is generally the sound recording

copyright owner and entity entitled to royalties for the digital audio transmission of the

sound recording. See RIAA Comments at 57 k 60. Requiring reporting of the

Marketing Label instead of the Track Label (P)-Line on a report of use, therefore, will

not provide a collecting entity with sufficient information for the proper distribution of

statutory royalties, as the Marketing Label may be distinct from the Track Label (P)-Line.

Tab 1 of Exhibit U provides examples of sound recordings by different featured

artists on different album releases. The Marketing Label is also provided on these pages.

But if a collecting entity were to distribute royalties for the performance of any of these

sound recordings to the identified Marketing Label it would likely allocate statutory

royalties improperly. That is because, as evidenced in Tab 2 of Exhibit U, the Track

Label (P)-Line copyright owner may be different from the Marketing Label on a

compilation recording. For example, for the compilation album "Now That's What I

CaH Music 8," there are 20 sound recordings by 20 different artists. Virgin America

Records, Inc. is listed as the Marketing Label. See Exhibit U, Tab 1-4. The Track Label

(P)-Line copyright owners for those 20 sound recordings, however, include, inter alia,

Even the Radio Broadcasters acknowledge that "[d]ifferent owners may own the rights in different tracks
from the same CD." Radio Broadcasters'omments at 18.



Sony Music Entertainment Inc., Zomba Recording Corp., Virgin Records American, Inc.,

The Island Def Jam Music Group, Blackground Records, LLC, Arista Records, Inc., EMI

Records Ltd., Wall of Sound Recordings and Universal Records. Id., Tab 2-5 4 6. In

each instance where the version of a sound recording from this album is performed under

a statutory license, the statutory royalties are to be distributed to the Track Label (P)-Line

copyright owner {which may or may not be the same copyright owner of the initial

release of that sound recording) and not to the Marketing Label (unless they are the

same).

To reduce the likelihood of the misallocation of statutory royalties, the Copyright

Office should require services to report both Track Label (P)-Line information and

Marketing Label. If such information is not reported, then it is likely that collecting

entities will not distribute royalties to the parties entitled to receive such royalties. If the

misallocation of statutory royalties is likely in the absence of Track Label (P)-Line

information, then any proposal to exclude the reporting of such information is not

reasonable and, therefore, should be rejected by the Copyright Office.

The Proposals To Exclude Genre Information From Reports
Of Use Would Likely Increase Administration Costs And
Reduce Royalties Distributed To Copyright Owners And
Performers..

Requiring services to report Track Label (P)-Line information (in addition to

Artist Name, Sound Recording Title, Album Title and Marketing Label), however, does

not ensure the proper allocation of statutory royalties. This is because there are many

instances where labels share identical or substantially similar names, and identifying

which label is entitled to statutory royalties is often difficult without additional

information. See RIAA Comments at 51 and Exhibit V. For this reason, RIAA has



proposed requiring services to report a field titled "Genre," which would not be an

objective designation but rather the subjective classification given by a service to a

particular channel of music. The provision of this information will frequently provide

distinguishing data between two identically or similarly titled entities, and this

information is readily available to the services and not difficult to provide.

Several commenting parties have stated that RIAA's request for the identification

of the musical genre for a channel or program is not necessary for royalty collection and

distribution and is simply a fishing expedition" for marketing data. See Radio

Broadcasters'omments at 54; SOARS Comments at 35. As noted above, however,

the request for Genre designation was made to facilitate the proper distribution of

royalties when two entities share the same name but own separate repertoire. The

services do not address in their comments how a collecting entity would distribute

The Genre designation is requested on a per channel basis and not on a per sound recording basis.
However, if a service's business practice already incorporated Genre designation on a sound recording
basis, such information would be preferable.

Radio Broadcasters characterized the request for Genre information as follows:

RIAA's quest for station format information is an improper 5shing expedition for information that
receiving and designated agents plainly do not need. A station's format has no relevance to fee
collection or distribution. The more likely explanation for RIAA's attempt to obtain this
information is to collect useful marketing information (i.e., determine sound recordings with
"cross-over" appeal) in order to target more accurately its promotional efforts and perhaps even
program competing webcasting channels.

Radio Broadcasters Comments at 54.

The satellite digital audio radio services characterized RIAA's request for Genre information as follows:

Genre information has very little, if any, relevance to ascertaining sound recording usage or to
identifying sound recordings that are used. For example, is Stairway to Heaven an "oldie,"
"classic rock," "heavy metal "rock "hard rock," "album oriented rock?*'he more likely
explanation for RIAA's attempt to obtain genie information is to obtain useful marketing
information (i.e., to determine sound recordings with "cross-over" appeal)..."

SDARS Comments at 35.

66



royalties to the entitled copyright owners in such circumstances. In Exhibit V, RIAA has

identified a number of instances where two or more labels share an identical or similar

name. Where a service reports one of these entities as either the Marketing Label and/or

Track Label (P)-Line for a sound recording, the collecting entity will not know which

entity is entitled to the distribution of statutory royalties without further information.

Finding this information may require extensive research or calls to the various labels,

efforts that take time and money and reduce the distributions available for copyright

owners and performers. However, if the services are required to report their own station

format designation (i.e., how they market or define their station for listeners) — a task that

cannot be deemed burdensome — then collecting entities would be aided in their efforts to

pay royalties only to those entities entitled to statutory royalties.

For example, on the first page of Exhibit V, the labels "Aim Records" and "Aim

Records" are listed. The first "Aim Records" is located in Baltimore, Maryland and the

second is located in Belgium. Each of these companies owns copyrights to different

sound recordings. Therefore, if a service were to report a performance of a sound

recording with the Marketing Label or Track Label (P)-Line filled in as "AimRecords,*'he

collecting entity would not know which entity with that name is entitled to statutory

royalties. However, if the service were to provide a designation for its channel of

programming as "Classical Indian, Pop or Spiritual" (Aim Records US) or "Electronic"

(Aim Records Belgium) (or some close approximation thereto), a collecting entity's

efforts to distinguish between these two companies would be simplified.



5. The Proposals To Exe)ude ISRC, Catalog Number, UPC And
Release Year On Reports Of Use Will Impede The Distribution
Of Statutory Royalties To Copyright Owners And Performers
And Drive Up The Costs Of Distribution.

Many services have objected to the proposal to require the reporting of ISRC,

Catalog Number, UPC and Release Year. As noted in RIAA's Comments, however, such

information enables a copyright owner to distinguish among different versions of sound

recordings by the same artist. See RIAA Comments at 56-60. This information is

particularly important in those limited instances where services are unable to report an

Album Title, such as on a promotional single where the album title may not be provided

or, as happens more frequently, where services report the Artist Name as '*Various."

These additional data elements may also help distinguish between similarly named labels

where the Genre designation does not clarify any ambiguity. See Exhibit V, Angel

Records (overlapping Genres). If the collecting entity has the Release Year along with

Catalog Number, ISRC or the UPC number for a sound recording where the artist is

reported as "Various" or in instances where two or more labels share the same or similar

names, then it may be able to identify the copyright owner of the recording entitled to

statutory royalties. Such information is also valuable when services report performances

of classical music using the name of the composer as the Artist Name andlor the Album

Title, and the only way to determine the identity of the entities entitled to statutory

royalties for such performances may be through the ISRC, Catalog Number, UPC and

Release Year.

The Catalog Number, UPC and ISRC are also common identifiers that may

facilitate the efficient distribution of royalties as such identifiers permit collecting entities

and services to utilize multiple databases containing varying degrees of information on



sound recordings, including both proprietary and commercially available databases. By

using a common identifier, there will be instances where identifying the copyright owners

and performers for particular recordings will be facilitated. Contrary to the suspicions of

some of the commenting parties in this proceeding (see, e.g., DiMA Comments at 2;. 58

Robinson Comments at 2 ), however, there is no existing database of which RIAA is

aware that contains information on every sound recording released in the United States.

RLI is also not aware of any such database. See RLI Comments at 3 n.2. As noted in

Section III.B.3 supra, the absence of a current database for all sound recordings lawfully

released in the United States does not preclude the development of multiple,

comprehensive databases by enterprises seeking to provide solutions to statutory

licensees. In fact, such development will likely follow the promulgation of final

reporting requirements by the Copyright Office.

B. Each Service Should Be Required To Provide The Requisite
Information For All (And Not Merely A Sample) Of The Sound
Recording Performances That It Makes.

Broadcasters wish to provide information for only a "small sample" of their sound

recording performances, rather than for all of their performances. ARBA Comments at 3;

see also Radio Broadcasters'omments at 35-40. For example, the Radio Broadcasters

.y

DiMA hypothesizes "that it would be most efficient and least burdensome for the designated agent to
give the services access to its comprehensive database of sound recordings, rather than requiring each
service to develop its own database." DiMA Comments at 2.

'ot only does Mr. Robinson want access to a nonexistent database, he wants such access for no more
than a nominal fee and with periodic updates: "I also ask [the Copyright Office] to require that all
Collectives provide to webcasters (for no more than a nominal duplication fee) a database with the
necessary reporting information for aH material cleared through the collective. This requirement should
include incremental updates to the database that are also available at nominal cost to webcasters (either by
mail subscription, email subscription, or internet download)." Robinson Comments at 2. As noted
previously, such efforts to appropriate the private property of the collecting entities for the benefit of other
private parties should be rejected immediately by the Copyright Office as an improper proposal for a taking
in violation of the 5th Amendment to the United States Constitution.



say they should report only those performances made during "four or five weeks per

year." Radio Broadcasters'ominents at 35-36. ARBA says that "data could be

collected for all performances on one day per month, or one week per calendar quarter, or

per a similar formula." ARBA Comments at 3. None of the arguments advanced by the

broadcasters supports reversal of the Copyright Office's conclusion that census, as

opposed to sample, reporting is both necessary and appropriate. See Original

Determination, 63 Fed. Reg. 34294 (requiring preexisting subscription services to

provide monthly "Intended Playlists" that consist of "a consecutive listing of every sound

recording scheduled to be performed, for each of the Service's channels and each day

during the reported month"); proposed Section 201.36(e)(2) (extending that requirement

to all services that make transmissions pursuant to Section 114(d)(2)).

To support their proposal for sampling the Radio Broadcasters also erroneously

assert that RIAA acceded to sampling in the Original Determination. See Radio

Broadcasters Comment at 36-37. This is simply not true. In that proceeding, RIAA

proposed as a compromise that services provide intended, summary frequency data (all

the data elements except for the date and time each sound recording was performed) so

long as the services also provided information on the average amount of time the services

overscheduled sound recordings (by channel and period) and a report showing actual

performance data for a one-third (30-day) sample period per quarter chosen at random by

RIAA (i.e., aQ the data plus the start date and time of the sound recording's

In this proceeding, RIAA has proposed that services file a Uniform Report of Performances that sets
forth the sound recordings performed and the total number of performances, among other things, rather
than the "Intended Playlists" required in the subscription services proceeding. See RIAA Comments,
Exhibit A, f 20I.35(e)(1). The Umform Report of Performances subsumes the information contained m
the Intended Playlists.
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transmission). The one-third sample data would be used: (1) to verify accuracy of the

"summary frequency data" (i.e., to permit RIAA to confirm quarterly performance data

by extrapolation from the 30-day sample); and (2) to monitor compliance with the sound

recording performance complement.

At no point were the services permitted to use a sample to calculate the number of

performances. They were merely offered the option of reporting the performances of

each sound recording in totals for the reporting period if they provided the requested

sample census data. Indeed, the services ultimately declined the offer to provide samples,

concluding that providing the census data was more efficient. See Interim Regulations on

Notice and Recordkeeping for Digital Subscription Transmissions (full text version) at 11

(June 22, 1998).

1. There Is A Compelling Need For Performance Reports Based
On Census, Rather Than Sample, Data.

To be eligible for the Section 112 and Section 114 statutory licenses, broadcasters

and other services must provide sound recording copyright owners with "reasonable

notice of use of their sound recordings." 17 U.S.C. gg 112(e)(4), 114(f)(4)(A). Reports

based on sample rather than census data do not afford such notice because they fail to

inform individual copyright owners and performers — particularly those whose

copyrighted recordings are transmitted less frequently than others — of instances where

their recordings are being used by services that avail themselves of the statutory licenses.

Reliance upon census reporting is the only way to ensure that the copyright owners and

performers receive the statutorily-required notice of use of their recordings.

Furthermore, there is no question that a survey drawn from a large universe of

sound recording performances will omit recordings as well as performances from the
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survey. The infrequently transmitted sound recording, that may nevertheless be received

by (and thus performed for) scores, hundreds or even thousands of listeners, can be

passed over during a survey, with zero compensation flowing to the copyright owners and

artists entitled to royalties for such performances. These copyright owners and artists

will be denied their rightful share of compulsory licensing royalties as a result of

omission from the survey sample. And if they have no other recordings captured in the

survey, they will be denied compensation altogether. Royalties that should go to one

copyright owner or performer will instead go to another — a result contrary to

Congressional intent that all copyright owners and performers should receive royalties

based on the usage of their recordings. See 17 U.S.C. )114(f}(2)(B) (requiring CARP to

set royalty rates based on, among other criteria, the "quantity and nature of the use of

sound recordings").

'ndeed,one of the most damaging aspects of relying upon surveys to allocate

royalties is the confusion it causes for the collecting entities and its members or

principals. It is difficult to explain to individual copyright owners and performers that

they will receive no royalties for certain performances of their recordings — just as it is

difficult to justify according a zero royalty share to any particular claimant in a

compulsory licensing royalty allocation proceeding. See National Ass'n of Broadcasters

'he Future of Music Coalition ("FMC'*), a "not-for-profit collaboration between members of the music,
technology, public policy and intellectual property law communities" (FMC Comments at I), expresses a
similar concern. FMC asks the Copyright Office to require "hobbyist webcasters, community broadcasters
and non-commercial college radio stations" to report "their 'playlists'o that lesser known.recording artists
and small independent recording labels are properly credited with their share of digital performance
royalties for sound recordings. If reporting was limited to commercial webcasters, there is a danger that
royalties that should be allocated to less well known recording artists and record labels may in fact be paid
to their larger and better financed colleagues." Id. at 2. FMC's concerns about hobbyist webcasters,
community broadcasters and non-commercial college radio stations apply as well to many larger
commercial webcasters who offer tens or even hundreds of highly specific genre channels.



v. CRT, 675 F.2d 367 (D.C. Cir. 1982) (discussing challenge by NAB of CRT's failure to

award any cable royalties to commercial radio broadcasters) k Distribution of 1993,

1994, 1995, 1996 and 1997 Cable Royalty Funds, 66 Fed. Reg. 66433, 66448 (Dec. 26,

2001) (concluding that a survey sample methodology generally used to determine relative

value of a broad range of programming was flawed when used to determine relative value

of an individual television program). Those copyright owners and performers find it

equally difficult to accept that they can be denied compensation for particular

performances of their recordings simply because services — that voluntarily choose to

avail themselves of the privilege of compulsory licensing — do not wish to take the time

to report all the performances they make. The problem would be particularly acute for

artist-owned labels, where the copyright owner/artist is entitled to 95% of the statutory

royalties. Where a survey misses performances by artists who are also the copyright

owners of their own recordings, the loss in statutory royalties could deprive the

artist/copyright owner of a substantial source of revenue. The costs of resolving the

inevitable disputes resulting from Copyright Office-mandated sampling would ultimately

(and unfairly) reduce the already minimal fees that all copyright owners and performers

receive under Sections 112 and 114.

2. There Is No Record Basis For Choosing Any Reporting
Procedure Based On Sample, Rather Than Census, Data.

In seeking to provide only sample data, the services necessarily suggest that the

performances and copies they make during some limited period of time are representative

of the performances and copies that they make during the entire reporting period. ARBA

in effect claims that, for example, if one sound recording accounts for 2% of the total

performances during a single day, it will account for 2% of the total performances during
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the entire month; and if another recording was not received by any listeners on the

sample day, then that recording was not received by any listeners during the entire month.

See ARBA Comments at 3. The Radio Broadcasters make essentially the same claim,

except they suggest that the identity and frequency of performances and copies during a

four- or five-week period are representative of the identity and frequency of

performances and copies during the entire year. See Radio Broadcasters'omments

at 39.

Neither the Radio Broadcasters nor any of the other parties who advocate

sampling (and who have the data under their control) offer record evidence that the above

claims are in fact accurate. There certainly is nothing in the record to support the

adequacy of the sampling procedure recommended by the Radio Broadcasters versus the

sampling procedure recommended by ARBA versus any other particular sampling

procedure. These parties have simply failed to provide the Office with any record basis

for adopting any type of sampling methodology as a replacement for the type of census

reports subscription services are already providing.62

3. All Services, Broadcasters and Internet-Only Webcasters
Ahke, Should Be Required To Provid'e Census Reports.

As noted above, several services oppose detailed reporting requirements because

of the large size of their libraries of sound recordings. See Section II.A.2 supra. The fact

that the services rely upon such large libraries iHustrates that a wide variety of recordings

Claims that royalty payments allocated under a survey balance out in the end are also unsubstantiated.
The universe here is not simply a handful of major record companies but literally hundreds of individual
record companies. Moreover, even within a major record company, there is a wide variation in the degree
to which individual recordings, with different artists entitled to compensation, may be performed. It is little
consolation to one artist underrepresented in a sample that another artist backed by the same record
company is overcompensated.



may be transmitted under the Section 114 statutory license or copied under the Section

112 license. A basic problem with sampling is that the larger and more varied the library

of sound recordings, the more inaccurate is any report based on less than census data.63

The Radio Broadcasters appear to acknowledge as much when they suggest that RIAA's

concern with sampling has greater applicability to Internet-only webcasters who typically

perform a wider variety of sound recordings than most broadcasters. See Radio

Broadcasters Comments at 37.

To be sure, as the Radio Broadcasters suggest, it would be particularly

inappropriate to permit Internet-only webcasters to submit reports predicated on only

sample rather than census data. However, there is no basis for the Copyright Office

treating broadcasters any differently. Just as there are Internet-only webcasters that

provide single channels of programming similar to that provided by broadcasters, there

are individual broadcasters that provide a varied, eclectic mix of sound recordings that

exacerbates the difficulties associated with sampling.

~ Reliance on surveys is especially problematic when one seeks to use surveys from some channels of
programming to determine the allocation of royalties on non-surveyed channels of programming. An
example of this problem is the case of Spanish language programming. For Latino or Spanish services,
there are multiple and distinguishable sub-formats, such as Cuban, Latin, Latin Jazz, Salsa and Tejano, that
fail to serve as appropriate proxies for each other. Thus, using a survey of a Salsa channel to allocate
royalties on a Tejano channel would not properly compensate the copyright owners and performers whose
sound recordings were transmitted on the Tejano channel.

Similar problems arise in a broad range of music genres that can and are divided into distinct sub-
genres. Exhibit W attached hereto includes a series of screen shots from the audio player for AOL Time
Warner's "Spinner" service. As this illustrates, there are distinct sub-genres for Latin, Alternative 8t Hard
Rock, Classic Rock k Oldies, Classical and Country k Folk. Any attempt to use surveys from one of these
sub-genres to allocate the royalties that are attributable to performances on other sub-genres within the
same genre is likely to result in many copyright owners and performers not receiving their share of
statutory royalties.

See page 11 supra. For example, Harvard Radio Broadcasting Company boasts that its station WHRB
plays '"/0,000-90,000 unique sound recordings annually." Harvard Comments at 8. Ifone assumes that
WHRB broadcasts and simnlcasts music 24 hours a day and averages 12 sound recordings per hour, the
station would have a total of 105,120 instances during the year in which to transmit sound recordings. If
Footnote continued on following page.
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4. ASCAP And BMI Practices Provide No Support For
Permitting Reports Based On Sample, Rather Than Census,
Data.

The broadcasters argue that they should not be required to provide

SoundExchange with census data because they supposedly do not provide census data to

ASCAP and BMI. That argument is both irrelevant and misleading.

First, ASCAP and BMI began operation decades ago in a business and

technological environment that is very different from today's digital world. These factors

have lead ASCAP and BMI to adopt specific practices that may be appropriate for

ASCAP and BMI. That does not mean that such practices are appropriate for, or can be

unilaterally imposed on, sound recording copyright owners and performers under the

DMCA. Broadcasters in particular — who pay royalties to ASCAP and BMI for

performances of musical works but pay nothing to sound recording copyright owners and

performers for the analog performance of sound recordings — should not expect that the

same rules that apply to ASCAP and BMI will apply equally when they deal with sound

recording copyright owners and performers.

Second, the ASCAP and BMI reporting requirements are related to the nature of

the royalty that their hcensees pay. For most broadcast licensees (those that opt for so-

called "blanket licenses"), the fees paid to ASCAP and BMI do not vary depending upon

the amount of musie that the particular licensee performs. Radio stations that take the

the station performs 70,000 unique sound recordings during the year, then 66% of the sound recordings
during that year would be unique, with the remaining 33% being repeat performances. If, however, the
number of unique sound recordings rose to 90,000 as WHRB maintains, then 85% of the sound recordings
performed on the station during the year would be unique performances and only I 5% would be repeat
performances. One is left to wonder how any sample of the programming on WHRB would "reasonably"
reflect the variety of programming performed and compensate the copyright owners and performers whose
recordings were utilized by WHRB.
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blanket license pay each PRO a set percentage of the revenues derived from each and

every one of the licensee's programs, regardless of how much of that PRO's music is

contained in the program or, indeed, whether the program contains any music at all.

Because blanket license fees are not tied to usage, broadcasters are not required to make

detailed reports to ASCAP or BMI. As ASCAP has explained with specific reference to

its television station blanket licensees;

Stations operating under the blanket license do not have to submit
reports to ASCAP in order to determine their fee because the fee is
not based upon actual usage.

See "ASCAP Licensing: Television FAQ," at

htt://www.asca,com/licensine/tvfa .html (last visited Apr. 24„2002).65

In contrast, the statutory licensing fees paid by broadcasters and other eligible

nonsubscription services are based on usage, as they must be under Section 114(f)(2)(B)

of the Copyright Act. These services pay a prescribed fee for each performance of each

work. To ensure that that fee goes to the appropriate sound recording copyright owner

and to the appropriate artists, the service must properly identify each of the performances

that it makes.

ASCAP and BMI also offer so-called "per-program*'icenses. Like a blanket license, a per program
license permits a broadcaster to perform any musical work in the repertory of the PRO. However, the per
program licensee pays a specified percentage of just those revenues attributable to programs which contain
that PRO's musical works (in addition to a fee for the right to perform incidental music) — rather than a

percentage of revenues attributable to all programs regardless of music content. Because a per program
licensee's royalty varies somewhat depending upon music usage, that licensee's reporting requirements are
more detailed. The Radio Broadcasters leave the misimpression that ASCAP licensees have the unfettered
right to submit paper, rather than electronic, music reports to the PROs. Radio Broadcasters'omments at

40. That is not true. As ASCAP explains to its television licensees: "Monthly per program reports must
be submitted electronically. No paper reports are accepted." Id.



5. The Services Have Failed To Demonstrate That Census
Reporting Imposes An Unreasonable Burden.

The broadcasters claim that census reporting will add "significant work," generate

an "enormous volume of paper," and impose a "staggering burden" on radio stations.

Radio Broadcasters'omments at 35. They also express concern for SoundExchange's

workload, saying that census reporting would "bury SoundExchange in data." Id. at 36.

While the broadcasters'anguage is colorful, they have failed to demonstrate that the

incremental work necessary to report on a census rather than a sample basis is

unreasonable — or that the burdens associated with census rather than sample reporting

outweigh the benefits described above.

To the contrary, in the digital medium, where services establish a direct

connection with each recipient of a transmission, the service's logs record each

transmission of a sound recording. See RIAA Comments at 37 4 n.8. The census

reporting proposed by RIAA would merely require services to make those transmission

logs available to the collecting entities that collect and distribute statutory royalties. For

services that do not establish connections with their listeners (i.e., those that utilize a

broadcast format), the census reporting would simply require the reporting of data similar

to what is currently provided by the preexisting subscription services (i.e., detailed

playlist information only). The broadcasters'ries of "staggering burden" are both

unsupported and contrary to fact.

C. Privacy Concerns With Respect To Listener Logs Were Based On A
Msunderstanding Of RIAA's Original Request, But Are Now
Irrelevant.

Nearly every party filing comments in this rulemaking has criticized the proposal

to require a Listener Log. Because RIAA heard similar complaints before the deadline
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for filing initial comments in this rulemaking, RIAA withdrew its support for a Listener

Log in its initial comments. However, RIAA feels it is necessary to clarify the original

purpose for the Listener Log.

As noted in RIAA's Comments, the Listener Log was never intended to be a

mechanism for obtaining personally identifiable data on any individual user. See RIAA

Comments at 33 n.7. Rather, it was intended to permit services offering broadcast-type

transmissions over the Internet to provide (1) playlists of sound recordings on defined

channels available to multiple listeners and (2) a log of unidentifiable users who logged

into and out of any portion of the transmission of a given channel. From that material,

RIAA would be able to determine the actual number of transmissions of each sound

recording to unidentifiable users, RIAA was not interested in the identies of those

listening to specific transmissions; it merely wanted to know that someone was receiving

that transmission. This would have enabled RIAA to calculate the number of

performances for each sound recording for both royalty collection and distribution

purposes.

Because services have the ability to track the number of transmissions of each

sound recording and to report that number on RIAA's proposed uniform report of

performances, there is no longer any need for a separate log that tracks anonymously the

number of recipients of each transmission.

V. RIAA SUPPORTS CERTAIN ACCOMMODATIONS TO FOSTER THE
PROMPT ADOPTION OF REGULATIONS AND ADDRESS CERTAIN
CONCERNS.

As the Copyright Office would expect, RIAA would like to see effective notice

and recordkeeping regulations adopted as soon as possible, so that royalties can be

collected and distributed to record companies and recording artists at the earliest
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opportunity. We recognize, however, that the Copyright Office has received a substantial

number of comments in this proceeding, and we support its efforts to ensure that the

legitimate concerns of all interested parties are heard. However, it is nearly 3'/2 years

since the DMCA statutory licenses went into effect, and no royalties have been collected

or disributed in that time due to the pendency of various proceedings.

In order to facilitate consensus among the parties and accelerate the

implementation of regulations, RIAA hereby offers several accommodations to the

proposed regulations. These suggested changes provide alternatives to the set of data

fields that services include in their Reports of Use, as well as a phase-in period to aid

services in compliance with regulations once they are promulgated by the Copyright

Office. It must be noted that implementation of these proposals will almost certainly

increase the expenses of SoundExchange and thereby reduce the royalties to be paid to

copyright owners and recording artists, as they permit services to report fewer data points

than previously proposed, which will make it more difficult for SoundExchange to match

confidently and distribute royalties accurately, We are hopeful, however, that these

alternatives will increase compliance overall and foster the prompt adoption of

regulations.

A. Reports Of Use Should Contain Mandatory Data Fields And
"Either/Or" Data Fields To Be Determined By The Service.

As noted in Section D/'.A supra, there is certain identifying information that is

absolutely required in order for royalties to be accurately distributed among copyright

owners, featured artists and nonfeatured musicians and vocalists. There is other

information that assists collecting entities in distributing statutory royalties, but such

information may not be essential for distribution purposes if (and only if) substitute
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information is provided. Following are RIAA's proposals for mandatory data fields that

must be reported in all instances and substitute "either/or*'ields where services have to

provide one but not both data elements.

1. Mandatory Sound Recording Identifying Data To Be Provided
On A Report Of Use.

The mandatory data fields proposed by the RIAA are those core elements that

permit a collecting entity to distinguish generally among all sound recordings lawfully

released to the public.

a. Artist Name, Sound Recording Title, Track Label
(P)-Line And Album Title.

RIAA requests that every service be required to report for each entry in a report of

use the Artist Name, Sound Recording Title, Track Label (P)-Line and Album Title.

With this basic information, collecting entities will have the minimum information that

will be needed for identifying many, but certainly not all, sound recordings lawMly

released to the public.

If a service receives an advance, promotional release of a sound recording and the

forthcoming Album Title is not noted, the service should still be obligated to research and

eventually provide the Album Title on which the promotional release appears. As many

promotional, single releases given to broadcasters are eventually followed-up with

delivery of a CD PRO identifying the forthcoming album or the full-length album itself,

such "research" is not at all burdensome. See Exhibit B, Tab 1, Declaration of Peter M.

Mullen, $ 9; Tab 4, Declaration of John Dalton, Q 4-5; Tab, Declaration of Bruce

Iglauer, $ 9; Tab 8, Declaration of Heather McBee, 'Jf 8.

There is widespread recognition that the aforementioned data is available and

should be reported. Following are some of the commenting parties that either support the



reporting of RIAA's proposed mandatory data or believe that reporting such information

would not be difficult:

Artist Name
Data Field

Track Label (P)-Line
Album Title

Sound Recording Title

Supporting Commenting Parties
Radio Broadcasters, Websound, Ultimate-
80s, Beethoven.corn, 3WK, XM, Sirius,
Carl Moore, RLI, College Broadcasters,
WOBC 91.5 FM, Oberlin College,
RadioValve
Websound, Ultimate-80s, Music Choice,
Beethoven.corn, XM, Sirius, Radio
Broadcasters, RadioValve, RLI, 3WK
DiMA, Websound, Carl Moore, RLI
Beethoven.corn, 3WK, Websound, XM,
RLI, DiMA (if UPC is not given), Music
Choice

Inasmuch as one of the requirements of the statutory license is the display of

Artist Name, Sound Recording Title and Album Title during the performance of a sound

recording, there is reason to question any service that claims that such information cannot

be provided on a report of use. Because those three data fields, however, do not identify

the copyright owner entitled to royalties for the performance of a sound recording,

identifying information for the copyright owner must also be provided.

b. Marketing Label.

Sound recording copyright owners often market their products and account for the

royalties earned from the exploitation of those products through a family of record labels

(i.e., the Marketing Labels). While royalty payments are made to the copyright owner

(usually indicated on the Track Label (P)-Line), record companies generally account for

royalties by Marketing Label. For example, copyright owner Sony Music Entertainment,

Inc. ("Sonv") markets its products under many different Marketing Labels, including

Epic, 550 Music and Columbia. Yet Sony reports sales and usage of those products back



to the label so they can in turn account for royalties earned. The Marketing Label field is

essential to ensuring that the copyright owner can accurately account and report the

royalty earnings to the label.

Because the Marketing Label is almost always identified on the product used by

the services to make transmissions, it is not burdensome for those services to provide that

information on a report of use. Moreover, as reporting the Marketing Label will provide

copyright owners with "reasonable notice of use," the Copyright Office should require

services to report this information on a report of use.

c. Release Year.

Services should report the Release Year where available, which will be the case in

almost every instance. This information is needed for differentiating between re-releases

of the same titled album where the copyright owner of the original release is not the same

as the copyright owner of the re-release. In those instances, the only differentiating data

element could be the Release Year.

2. ''EitherlOr" Sound Recording Identifying Data To Be
Provided On A Report Of Use.

As noted above, there are categories of identifying information that, in light of the

provision of other identifying information, may not be essential for effecting

distributions. Therefore, in an effort to streamline reporting and increase a service's

ability to comply with the regulations, RIAA proposes that each service be required to

provide, at its election, the following additional information on a track-by-track basis.

a. ISRC Or Duration Of The Sound Recording.

Services should be required to report either the ISRC number or the Duration of

the Sound Recording on a report of use, in addition to the mandatory data elements



identified in Section V.A.1 supra. As noted above, the ISRC is included in most major-

label releases and can be read using commercially available software. The Duration of

the Sound Recording is always available to a service and can be read from the CD, the

label packaging or from the device used to perform the sound recording. This

information is needed to distinguish between different versions of the same sound

recording (e.g., live performances versus studio performances) and is used for the

identification of nonfeatured artists and musicians.

b. Catalog Number Or UPC.

Services should be required to report either the Catalog Number or the UPC

number for the product in which the sound recording is embedded, in addition to the

mandatory data elements identified in Section V.A.1 supra. These product identifiers

permit collecting entities to match sound recordings with external databases and research

tools for confirmation of Album Title, Marketing Label and Track Label (P)-Line. As

noted previously, this information is particularly useful in instances where services

misreport classical sound recordings (e.g., using the composer's name instead of the

orchestra's name) or report an Artist Name as "Various."

3. Service Specific Data Should Be Provided In Each Instance.

The data described in Sections V.A.1 8r, 2 above cover only the identifying

information needed for sound recordings on RIAA's proposed Uniform Report of

Performances and Ephemeral Phonorecord Log. RIAA does not believe adjustments

need to be made to the other data fields in those two reports.

The field for which data is omitted should be left null, and the field should be surrounded by carets
followed by the field delimiter, the pipe character.
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With respect to the Uniform Report of Performances, RIAA believes that services

are in possession of and can easily report the Name of Statutory Service, Transmission

Category, Channel or Program Name, Genre, Type of Program, Influence Indicator, Start

Date and Time of the Sound Recording's Transmission and the Total Number of

Performances. For the proposed Ephemeral Phonorecord Log, RIAA similarly believes

that services are in possession of and should be required to report the Name of Statutory

Service, Date Phonorecord Created, Date of First Transmission from Ephemeral

Phonorecord, Date Phonorecord Destroyed and Total Number of Ephemeral

Phonorecords Created (Ephemeral Phonorecord Log). Many of these categories will not

fluctuate and can be programmed to be entered into a report automatically.

S. RIAA Supports Providing Services With Phase-In Periods For
Complying With Reporting Requirements.

Numerous commenting parties have called for a phase-in of the Copyright

Office's reporting requirements for services operating under the Section 112 and Section

114 statutory licenses. The request for a phase-in is most frequently made by eligible

nonsubscription transmission services generally and radio broadcasters in particular. See

Radio Broadcasters'omments, Exhibit B, Statement of Brian Parsons, $ 45, Exhibit C,

Statement of Gregg Lindahl, 'g 16, Exhibit G, Statement of Mary Guthrie, 'g 17. RIAA

supports providing services with reasonable phase-in periods for complying with the

reporting requirements adopted by the Copyright Office.

In its initial comments, RIAA asked the Copyright Office to adopt fmal

regulations as expeditiously as possible. See RIAA Comments at 62-64. While RIAA

noted that all services had constructive notice since June 24, 1998, "of the types of

information they would have to report" under the Section 114 statutory license, id., RIAA
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recognizes that services — and their service providers and software vendors — will likely

not implement recordkeeping systems prior to the adoption of final regulations.

Therefore, some reasonable accommodation should probably be made that balances the

needs of collecting entities to receive specific, identifying data for royalty coHection and

distribution and the enforcement of statutory requirements, with the needs of services to

employ systems capable of reporting information on the usage of sound recordings.

1. Three-Month Phase-In Period.

RIAA proposes that all services operating under the Section 112 and/or Section

114 statutory licenses (subject to the exception set forth in the next section) be given until

no later than the twentieth day of the month following the three-month anniversary of the

effective date of the final regulations adopted by the Copyright Office to commence

providing collecting entities with the reports of use proposed by RIAA. The first report

of use to be provided by a service would include data for all performances transmitted

and ephemeral phonorecords made commencing on the later of October 28, 1998 or the

date the service commenced the activity authorized under a statutory license. This would

include both the mandatory data fields and the "either/or" data fields specified above.

These services are already using sophisticated systems to deliver music and sell

advertising. There is no reason why these services should not be able to provide

promptly the identifying information needed for royalty collection and distribution.

2. Additional Time For Noncommercial Entities Not Using
Automated Programming Systems.

According to the comments filed in this rulemaking, some noncommercial entities

(mostly college radio stations) may not use any automated programming systems to

generate their playlists and perform sound recordings. These entities are frequently the



stations that transmit some of the most eclectic music over the Internet. And as noted

above, it is particularly important for these services to provide detailed reports of use

because the copyright owners of and the performers on the sound recordings played by

these services are frequently not heard on commercial radio. Therefore, if reports of use

are not provided for these performances, many copyright owners and performers are

going to be deprived of their fair compensation.

In light of this situation, RIAA proposes that noncommercial entities not using

automated programming systems for the majority of their programming be given an

additional three months in which to develop systems to provide copyright owners with

required Reports of Use. At that time, these services would be required to report all of

the mandatory and "either/or" data as specified above.

VI. THERE IS NO SUBSTANTIAL DISAGREEMENT CONCERNING THE
SPECIFIC QUESTIONS RAISED BY THE COPYRIGHT OFFICE

In the NPRM, the Copyright Office set forth several questions for the parties to

answer in their initial comments. RIAA provided its views concerning these questions at

pages 17-27 of its initial comments. A review of the comments filed by other parties

reveals that there is substantial agreement as to many aspects of these issues, and no

substantial disagreement. This section highlights various issues as to which there does

not appear to be any substantial disagreement.

The definition of the class of services to which this additional time applies is provided in the attached

proposed regulations. See Exhibit X.

Several of the parties that filed substantial comments, such as the Radio Broadcasters, Digital Media
Association and XM/Sirius, did not provide specific answers to the Copyright Office's questions.
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A. Filing Of A New Notice Of Use

RIAA supports the Copyright Office's proposal to have services currently

operating under the Section 114 statutory license file a new Notice of Use with current

information. RIAA Comments at 17-18. The Collegiate Broadcasters and Music Choice

agreed that such filings with current information would be acceptable. See Collegiate

Broadcasters at 6-7; Music Choice at 3 (filing a new Notice of Use "would not be

burdensome").

B. Use Of A Standard Form Notice Of Use And Elements Of That Notice

RIAA supports the Copyright Office's proposal to require all services to file a

standard form Notice of Use and to have that form identify the statutory license(s) upon

which the service relies, as well as the category of service. RIAA Comments at 18-19.

Collegiate Broadcasters and Music Choice generally agree with the use of a standard

form, although they suggest that it be simplified and the process for filing be electronic if

possible. Collegiate Broadcaster Comments at 6; Music Choice at 3.

Music Choice, however, objects to the identification of the statutory license

category on the Notice of Use, strangely asserting that this information "does not have

anything to do with providing 'notice'f use to copyright owners." Music Choice at 3.

However, identification of which statutory license is being relied upon is central to the

proper administration of the royalties collected under that license. Each of the licenses

can have different statutory conditions and payment metrics, including different

minimum payments, so collecting entities must know the requested information to be

able to verify whether a service's payments and operation are in accordance with the

appropriate requirements. There is also no hardship whatsoever imposed on a service in

providing this information, or in updating it if circumstances change.



C. Posting Notice Of Use On The Copyright Office Website

The Copyright Office proposed to discontinue its practice of posting Notices of

Use on its website, which RIAA opposes. RIAA Comments at 20. Collegiate

Broadcasters share the RIAA's concern, as they "implore the Office to retain [posting of

Notices] to ensure an easily-accessible public record." Collegiate Broadcasters at 8.

Also, like the RIAA Comments, they suggest that the Copyright Office provide for

electronic filing of Notices of Use to help ease the burden of making the Notices

available on the website. The Copyright Office should reconsider this proposal and

continue to post Notices of Use on its website.

D. Filing Notice Of Use With Collecting Entities

RIAA strongly opposes the Copyright Office's proposal that Notices of Use be

filed directly with collecting entities, for the reasons set forth in its initial Comments.

RIAA Comments at 22-25. Collegiate Broadcasters and Music Choice also oppose the

Copyright Office proposal, arguing that "it would be inappropriate and ineffective to

require statutory licensees to submit Notices of Use to privately-owned designated

collectives rather than to the Office." Collegiate Broadcasters at 6-7; see also Music

Choice at 4. In addition, RLI agrees with RIAA that requiring a collecting entity to make

its records of such Notices of Use available for public inspection would be a needless

administrative burden. RLI Comments at 2. This proposal should be reconsidered and

rejected by the Copyright Office,

K. Periodic Filing of Notice of Use

RIAA supports the Copyright Office's proposal for periodic filing of Notices of

Use, RIAA Comments at 25-26, and several of the commenting parties do not oppose that

proposal. See, e.g., Collegiate Broadcasters Comments at 7 (noting that it will result in
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"current and accurate files" in the Copyright Office); RLI Comments at 3-4 (suggesting

annual filings). As RLI explained, periodic filing is necessary for collecting entities to

track compliance by services. RLI Comments at 3. In addition, RLI agrees with RIAA

that a new Notice of Use should be filed within 45 days of a change in the information

contained in the Notice of Use. Id.

Music Choice opposes periodic filing, suggesting that Notices be filed initially-

up to six months after commencing operations — and only when an amendment is

necessary. Music Choice Comments at 4. As RIAA explained in its Initial Comments,

this approach will not result in "current and accurate" files, as services are likely to

overlook the need to file an amended notice. Moreover, there can be no justification for a

six-month delay in filing a simple one-page form that secures the content at the heart of a

service offering. Such delay would only inconvenience everyone concerned as copyright

owners inquired how a service happened to be using sound recordings without any

manifestation of a license. After an initial transitional period, a service that elects to rely

upon a statutory license should have no difficulty filing its notice before doing so. A

periodic filing requirement is clear and can be easily implemented by the services. The

Copyright Office's proposal should be adopted.

F. Payment of FiHng Fees

As RIAA explained in its initial comments, because the Copyright Office should

continue to collect Notices of Use rather than imposing that function on collecting

entities, there is no need for a filing fee to be paid to the collecting entity if that situation

remains the same. RIAA Comments at 26-27. RLI agrees with RIAA that if collecting

entities are required to receive Notices of Use, then a filing fee is appropriate. RLI

Comments at $ 2.
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VII. CONCLUSIONS

The statutory licenses created by the DMCA became effective on October 28,

1998. In the intervening 3'/2 years, digital music services have enjoyed the benefits that

those statutory licenses provide, including access to the entire catalog of copyrighted

sound recordings. In exchange for access to this license, the Copyright Act requires that

those services pay the appropriate royalty and provide information about their use of

sound recordings necessary to distribute those royalties accurately and fairly. To date

they have been required to do neither, as proceedings to establish those rates and

reporting requirements have been pending.

The time has come to put appropriate mechanisms in place so that artists and

record companies — whose creative works are at the center of those services'usinesses-

can be paid as Congress so long ago envisioned. To that end, RIAA created

SoundExchange - at considerable expense to sound recording copyright owners — and

proposed reasonable regulations for notice and recordkeeping necessary to operate

SoundExchange efficiently. These proposals have been modified in several respects over

time to reflect some of the concerns raised by the services that will operate under them.

RIAA urges the Copyright Office to adopt notice and recordkeeping regulations

as soon as possible, and has provided ample support for adoption of the proposed

regulations submitted with these Reply Comments. To the extent that the services

continue merely to complain about alleged burdens without offering constructive

solutions, their unfounded assertions should not be permitted to limit the reporting

requirements necessary for efficient and fair distribution of royalties, or to delay these

proceedings any further with needless additional filings.



By creating the digital performance right, Congress sought to give recording

artists and copyright owners effective copyright protection in the evolving digital arena.

By promptly adopting notice and recordkeeping regulations, the Copyright Office will

take an important step towards satisfying Congress'ision.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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For the reasons set forth above, RIAA respectfully requests that the Copyright Office

adopt RIAA's revised, proposed regulations set forth in Exhibit X attached hereto.

Respectfully submitted,

RECORDING INDUSTRY
ASSOCIATION OF AMERICA,
INC.

Cary H. Sherman
Steven M. Marks
Gary R. Greenstein
Linda R. Bocchi
Susan C. Munsat
1330 Connecticut Avenue, N.W.
Suite 300
Washington, D.C. 20036

Of'ounsel:

Robert Alan Garrett
Jule Sigall
ARNOLD k PORTER
555 Twelfth Street, N.W.
Washington, D.C. 20004

Steve Englund
ARNOLD k PORTER
1600 Tysons Boulevard, Suite 900
McLean, VA 22102

April 26, 2002

A compare version showing the changes between the version attached hereto at Exhibit X and the version
included in RIAA's initial Comments at Exhibit A is attached hereto as Exhibit Y.
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Before the
UNITED STATES COPYRIGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:

NOTICE AND RECORDKEEPING FOR
USE OF SOUND RECORDINGS UNDER
STATUTORY LICENSE

)
)
)
) Docket No. RM 2002-1A
)
)
)

COMMENTS OF THE
RECORDING INDUSTRY ASSOCIATION OF AMERICA. INC.

The Recording Industry Association of America, Inc. ("RIAA"), on behalf of

itself and its member companies, which create, manufacture and/or distribute

approximately 90% of all legitimate sound recordings produced and sold in the United

States and on behalf of SoundExchange', currently an unincorporated division of the

RIAA, which has a separate, overlapping roster of members that are large, medium and

small recording companies, respectfully submits these comments in response to the

Copyright Office's Notice of Proposed Rulemaking on "the requirements for giving

copyright owners reasonable notice of the use of their works for sound recordings under

statutory license and for how records of such use shall be kept and made available to

'oundExchange licenses public performances and ephemeral recordings, and collects and distributes
public performance and ephemeral recording revenue for such digital media as cable, satellite and the
Internet. SoundExchange's board of directors is evenly divided between representatives of copyright
owners and representatives of artists and nonfeatured musicians and vocalists. The board has voted to
incorporate SoundExchange as a separate legal entity so that it is no longer a division of the RIAA.



copyright owners." Notice and Recordkeeping for Use of Sound Recordings Under

Statutory License, 67 Fed. Reg. 5761 (Feb. 7, 2002) (the "NPRM").

I. INTRODUCTION

In 1995, Congress amended the copyright laws through enactment of the Digital

Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336

(Nov. 1, 1995) (the "DPRA'*), granting copyright owners of sound recordings an

exclusive right of public performance. Congress limited that exclusive right through the

enactment of a statutory license for certain nonexempt transmissions. The statutory

license enables entities making certain digital audio transmissions of sound recordings to

have access to millions of sound recordings protected by U.S. copyright law merely by

taking a few minutes to file one piece of paper in the Copyright Office, instead of having

to negotiate individual license agreements with the thousands of sound recording

copyright owners whose songs a service might want to transmit. This efficient

mechanism provides a tremendous benefit to services operating under the statutory

license, but it is only available to services that agree to abide by the terms of the statutory

license.

In exchange for operating under the statutory license and enjoying the benefits of

a blanket license, each statutory licensee agrees to do four things. First they agree to pay

the royalties that are established by the Librarian of Congress (the "Librarian"), including

when the rate is not established until after the commencement of transmissions.

17 U.S.C. $ 114(f)(4)(B). Second, they agree to comply with "such notice requirements

as the Librarian of Congress shall prescribe by regulation." Id. Third, they agree to

provide copyright owners with reasonable notice of use of their sound recordings. Id.

g 114(f)(4)(A). Fourth, they agree to abide by the programming requirements, id.



gg 114(d)(1)(C)(iv), 114(d)(2)(C)(i), and other terms set forth in the statute. Id.

5 114(f)(4)(B)(i).

Copyright owners and performers did not impose the above statutory

requirements. Rather, Congress adopted these requirements as a condition of operating

under the statutory license or a statutory exemption. The requirements are, therefore,

akin to a contractual obligation in a voluntary license. A service only receives the benefit

of the statutory license or the statutory exemption if it agrees to abide by the terms of the

statute. Thus, the requirement to provide detailed reports of use — the subject of this

rulemaking proceeding — should come as no surprise to services. In fact, in addition to

the general requirement in the statute, the Copyright Office's adoption of interim

regulations for preexisting subscription services also provided statutory licensees and

exempt services with notice of the types of reports of use that would be required under

the Section 114 statutory license. See Notice and Recordkeeping for Digital Subscription

Transmissions, Interim Regulations, 63 Fed. Reg. 34,289 (June 24, 1998) (the "Original

Determination"). Much of the data in the proposed regulations is identical to that

required by the Original Determination. It is reasonable to conclude, therefore, that any

service operating under a statutory license or exemption after June 24, 1998, the date the

Copyright Office published the Original Determination, did so with full knowledge of its

likely obligation to provide similar data reporting.

The determinations made by the Copyright Office in the Original Determination

provide guidance for the Copyright Office in this proceeding. The Copyright Office

previously ruled that services operating under the statutory license are obligated to

provide:



Identifying information for each sound recording performed;

A consecutive listing of every sound recording scheduled to be performed;
and

Reporting sufficient for ensuring compliance with statutory requirements,
such as the sound recording performance complement.

See id. at 34,294-95. The regulations adopted through this rulemaking should be

consistent with the principles set forth in the bullet points above, and provide copyright

owners and performers with information that enables them to be compensated

individually for the use of their works and enforce the requirements of the statutory

license or the statutory exemption.

Any claim that detailed reporting requirements will destroy webcasters or any

other digital audio transmission service is unfounded. After the Copyright Office's

Original Determination for preexisting subscription services, the "burden" of providing

detailed reports of use did not thwart, hinder or cripple the development of such services.

In fact, such services have continued to succeed since the Original Determination. Thus,

history rather than hysteria should serve as a guide to the Copyright Office in this

proceeding.

RIAA sets forth in these comments proposed regulations that build upon, but are

slightly different than, the regulations proposed by the Copyright Office. See Section IV

infra. RIAA believes that these alternative regulations will simplify the reporting

obligations of services and provide collecting entities with the information needed to

distribute royalties to copyright owners and performers and provide copyright owners

with sufficient information to enforce the requirements set forth in Section 112 and

Section 114 of the copyright laws.



H. DETAILED REPORTS OF USK ARK NECESSARY FOR ROYALTY
COLLECTION AND DISTRIBUTION AND ENFORCEMENT OF
STATUTORYREQUIREMKNTS

Detailed reports of use are necessary for the collection and distribution of

statutory royalties and the enforcement of certain statutory requirements, such as the

sound recording performance complement, which applies equally to statutory licensees

and certain statutorily exempt services. Without detailed reports of use, copyright owners

and performers will not be compensated for the actual use of their creative works, and

services'ompliance with statutory requirements such as the sound recording

performance complement will be "discretionary" as services will know that without data

to test for compliance, there will be little risk of'heir being held liable for

noncompliance. In order to prevent such injustices, the Copyright Office should adopt

regulations that protect the rights of copyright owners and performers.

A. The Copyright Office Has Previously Ruled That "Reasonable
Notice Of The Use Of Their Sound Recordings" Requires
Detailed Reports Of Use

Each type of service operating under Section 114 is required to provide copyright

owners with "reasonable notice of the use of their sound recordings." 17 U.S.C.

g 114(f)(4)(A). The Copyright Office has already determined that detailed reports of use

are necessary for the proper allocation of royalties among copyright owners. See

Original Determination, 63 Fed. Reg. 34,289. The Copyright Office also determined that

"reasonable notice" includes information sufficient for ensuring compliance with certain

requirements of the Section 114 statutory license, including the sound recording

performance complement. See discussion infra Section H.D. As the Copyright Office

noted:



[C]onforming to the performance complement is a condition of the statutory
license, and a Service that complies with the regulatory notice requirements and

pays the statutory royalties thereby avoids infringing the copyright owners'xclusive

rights. 17 U,S.C. g 114(d)(2), (f)(5).... The Office believes that the
presence and specificity of the performance complement indicates Congress'ntent

that records of use include data to test compliance.

Original Determination, 63 Fed. Reg. at 34,294. In order to test for compliance with the

sound recording performance complement, however, notice of all transmissions is

needed. Samples or surveys of occasional transmissions on certain channels are

insufficient, and would not provide copyright owners with information needed to test

compliance on all channels at times selected by the copyright owner.

This rulemaking should build on the Original Determination (which the

preexisting subscription services have generally complied with), correct inadequacies in

the current reports of use and create a uniform reporting structure that applies to all

services, regardless of the types of transmissions made. What this rulemaking should not

provide, however, is an opportunity for services to argue that the sound recording

performance complement has no meaning, that copyright owners are not entitled to

comprehensive data that would enable them to ensure compliance with the sound

recording performance complement or that the obligation to provide data collection and

reporting should be borne by copyright owners and performers.

The services that participated in the matter of the Digital Performance Right in

Sound Recordings and Ephemeral Recordings, Docket No. 2000-9 CARP DTRA 1 8z 2

(the "Webcaster CARP") are on record proposing that copyright owners should be

responsible for tracking a service's usage of sound recordings. In their direct case

submission, the broadcasters and webcasters in the Webcaster CARP proposed the

following:



3. Information Regarding Use of Sound Recordings Under Statutory License

(a) It shall be the responsibility of any agent(s) designated to receive
royalty payments under the statutory license to determine what sound
recordings have been performed by services licensed under the
statutory license to the extent such information is needed by the agent
to fulfill its distribution obligations.

(b) In the event any designated agent wishes a service licensed under the
statutory license to provide it with reasonable information regarding
the sound recordings performed by the service, the agent shall
reimburse the reasonable costs and expenses incurred by the service in

collecting and providing the relevant information. In no event shall
such information exceed that which is necessary to allow the agent to
identify the applicable sound recordings.

Direct Case of Broadcasters and Webcasters in Webcaster CARP, Exhibit 3,

Broadcasters/Webcasters Proposed Rates and Terms for Royalty Fees for the Digital

Public Performance and Ephemeral Recording of Sound Recordings by Eligible

Nonsubscription Transmissions (Apr. 11, 2001).

This proposal by the services participating in the Webcaster CARP should be

rejected. First, the services seek to shift the burden of determining what sound recordings

have been performed when it is the services who control the programming of

performances. In addition, as transmissions are frequently made on "channels" that are

created "on the fly" and made available only to the recipient of the transmission, it would

be impossible for copyright owners to "determine what sound recordings have been

performed" under such circumstances. Second. the Copyright Office has already ruled

in the Original Determination that certain information is needed from a service in order

for an agent to distribute statutory royalties. Third, services are required to provide

See Quote of Brad Porteus, Vice President, MTViRadio, MTVi Group, LLC in Section IV.D infra
regarding the creation of unique playlists for each listener.



notice of use without reimbursement of costs because providing notice of use is a

requirement of the license, not an option. Notwithstanding the many creative attempts of

certain services to shift their obligation to comply with the statutory requirements to

copyright owners and performers, neither the Copyright Office nor those entitled to

royalties should be required to expend precious time and money in this rulemaking

revisiting issues that the Copyright Office decided nearly four years ago, after an in-depth

rulemaking proceeding.

B. Detailed Reports Of Use Are Necessary For Royalty Collection And
Distribution

In order to fulfill the purpose of the statutory licenses — to compensate copyright

owners and artists for the exploitation or reproduction of their works — one needs to

identify the sound recordings actually performed or reproduced so that royalties are

distributed to the copyright owners and artists entitled to receive such royalties. AH of

this information on performances or reproductions is in the control of the services. It is

the service that programs the recordings that are performed. It is the service that obtains

the recordings, "rips" those recordings to make reproductions for a database from which

transmissions are made and enters the meta data for those sound recordings so that they

are identifiable in the database. Indeed, many services often emphasize that they display

information on specific sound recordings and links to retail websites so that listeners may

purchase the transmitted sound recordings. Under the statute, some services are also

required to "identifjy] in textual data the sound recording during... the time it is

performed, including the title of the sound recording, the title of the phonorecord

embodying such sound recording, if any, and the featured recording artist, in a manner to



permit it to be displayed to the transmission recipient...." 17 U.S.C.

5 1 l4(d)(2)(C)(ix)

In contrast, copyright owners and performers do not control any aspect of the

public performance or reproduction of a sound recording and it would be unreasonable

(and in many instances impossible) to require them to track, monitor, or collect data on

the usage of their sound recordings by any service that may choose to operate under a

statutory license. Therefore, the obligation to provide detailed reports of use that are

necessary for royalty collection and distribution must be borne by the service exploiting

the sound recording, an approach that is consistent with the Copyright Office's findings

in the Original Determination.

1. Royalty Collection

In the Report of the Copyright Arbitration Royalty Panel in Docket No. 2000-9

CARP DTRA 1 8c 2 (Feb. 20, 2002) (the "CARP Report"), the arbitrators established a

rate structure that requires eligible nonsubscription transmission services to pay a

statutory royalty for each "performance" of a sound recording. The CARP defined a

"performance" as "each instance in which any portion of a sound recording is publicly

performed to a listener via a Web Site transmission or retransmission (e.g., the delivery

of any portion of a single track from a compact disc to one listener)." CARP Report,

Appendix B, Rates and Terms for Eligible Nonsubscription Transmissions and the

Making of Ephemeral Reproductions at f l(l) (hereinafter "CARP Reoort. Anpendix B").

Under the Webcaster CARP decision, eligible nonsubscription transmission

services must report to the collecting entities for copyright owners and performers the

actual number ofperformances during a given month. If a service plays one song on a

channel that is received by 10 people, then the service must pay royalties for 10



performances. Similarly, if a service plays all or part of 10 songs on a channel received

by one listener, then the service must pay for 10 performances. Each eligible

nonsubscription transmission service must, therefore, provide copyright owners or

collecting entities with statements of account that contain information that is sufficient to

calculate the number of compensable performances that have been transmitted under the

Section 114 statutory license. This includes information on the number of transmissions

on each channel of programming offered by the service during each hour of each month.

The arbitrators in the Webcaster CARP, after receiving evidence over several

months, including thousands of pages of briefs and hearing transcripts, also concluded

that requiring a service to track and report all performances "would not significantly

burden the services," even if the service had to report partial performances of sound

recordings. CARP Report (Interim Public Version) at 107. The Copyright Office should

similarly conclude that requiring services to report each transmission of any portion of a

sound recording is not burdensome and, in fact, is needed by collecting entities to ensure

proper payment of royalties when services pay on a per performance basis and for the

allocation of royalties for distribution.

2. Royalty Distribution

To give meaning to the purpose of the statutory license and the requirement to

provide copyright owners with notice of the use of their sound recordings, reports of use

must contain more information than the gross number of performances. For example, if a

service reported that it made 10,000 Internet-only performances during a month and had a

liability of $0.0014 per performance, then a collecting entity would know that the

service's liability was $14. But a collecting entity would have no basis for allocating any

of that money. Under law, however, those royalties must be allocated in a particular

10



manner. Fifty percent of the royalties are allocable to copyright owners, 45% are

allocable to the featured recording artist(s), 2'/z% are aHocable to nonfeatured musicians

and 2!!~% are allocable to the nonfeatured vocalists. See 17 U,S.C. g 114(g)(2)(A)-(C).

The obligation to report with specificity each digital audio transmission of a

sound recording is not limited to services that pay royalties on a per performance basis.

For example, preexisting subscription services pay royalties equal to "6.5% of gross

revenues resulting from residential services in the United States." 37 C.F.R. 5 260.2(a).

But those royalties also need to be distributed to the performers and copyright owners

whose recordings were exploited by the service. As the Copyright Office has already

determined, in order for a collecting entity to distribute royalties accurately to those

entitled to receive such royalties, the collecting entity must have sufficient information to

distinguish among all sound recordings performed by all types of services, including

unique sound recordings that have the same title and are performed by the same artist.

For example, one artist can perform the same song multiple times on multiple albums

(e.g., a studio album and a live album) and each album can have a different label owner

or different nonfeatured performers, or both.

RIAA proposes in Section IV infra, revised regulations that adopt uniform

reporting obligations for all services regardless of the type of transmissions made by such

services. These proposed regulations will facilitate the prompt and efficient distribution

of statutory royalties to the copyright owners, featured artists and nonfeatured musicians

and vocalists entitled to receive such royalties.

11



C. The Breadth Of Programming Offered Under The Section 114
Statutory License Requires Detailed Reports Of Use

The ability to transmit sound recordings digitally via cable systems, satellite, the

Internet or through wireless technologies is revolutionizing the industry of providing

consumers with access to recorded music. Consumers are no longer limited to their local

radio stations or compact discs, vinyl recordings or cassettes. Instead, a consumer can

listen to the same radio station as she travels across the United States if she subscribes to

one of the two preexisting satellite digital audio radio services. Or she can log on to the

Internet and hear simulcast transmissions of radio stations from around the country or

music from different decades, different cultures or different genres on one of the

thousands of niche channels programmed by webcasters and broadcasters, Such

offerings may be free to the listener or may require the payment of a subscription fee. A

common trait of all of these services is that they chose to benefit from a statutory license

(or an exemption) and to be subject to all of the requirements of the statute. As noted

above, these requirements include paying a statutory royalty, complying with certain

statutory conditions and providing copyright owners with detailed reports of use, a

proposition established in the Original Determination and which has equal force today.

The royalties that stem from the Section 114 statutory license, for the first time in

United States history, compensate artists and copyright owners for the public

performance of their works. Accordingly, each transmission of a sound recording will

result in an income stream for the copyright owner of the recording and the performers on

such recording. This new income stream will benefit all copyright owners and

performers — the big and small, and the famous and lesser known. But the only way to

pay the copyright owners, featured artists and nonfeatured musicians and vocalists what

12



they are due for the exploitation of their recordings is to require reporting logs that detail

each and every performance rendered, not simply a snapshot of what is played during a

random time period on a random channel. This is especially true when one considers the

breadth of music programming offered by digital music services, frequently on channels

that are transmitted only to a single user for whom such channel was created using an

algorithm that draws a playlist from a large universe of available sound recordings.

According to many of the witnesses who appeared in the Webcaster CARP, one

of the great benefits of webcasting is that it provides music that is not available on over-

the-air radio. These witnesses touted their ability to go deeper into catalogues and play

highly themed genres, giving "promotion*'o lesser-known performers who may not be

affiliated with one of the major record companies. It is this very practice of offering such

a varied range of music on an infinite number of channels that complicates the

distribution of royalties, especially with regard to lesser known performers and smaller

copyright owners. For example, webcaster witnesses testified that:

"Echo's wide variety of music content gives it the ability to target a
broader market than is generally reached by traditional broadcast radio.'*
Written Direct Testimony of Tuhin Roy, Executive Vice President in
charge of Strategic Development, Echo Networks, g 15.

"Incanta exposes listeners to a diverse range of music not ordinarily
available on broadcast radio." W.D.T. of Eric Snell, Chief Financial
Officer, Incanta, Inc., g 20.

Hereinafter, references to written direct testimony in the Webcaster CARP shall be cited as "W.D.T."
The W.D.T. of witnesses from BET.corn, Comedy Central, Coollink Broadcast Network, Echo Networks,
Inc., Everstream, lnc., Incanta, Inc., Launch Media, Inc., Listen.corn, Live365.corn, The MTVi Group LLC,
MusicMatch, Inc., myplay, Inc., Netradio Corporation, RadioActive Media Partners, Inc., RadioWave.corn,
Inc., Spinner Networks, Inc., Univision Online, Westwind, and XACT Radio Network LLC (collectively
the "Webcasters") can be located in Volume VI (Public Version) of the Direct Case filing of the Services in
Docket No. 2000-9 CARP DTRA 1 & 2 (Apr. 11, 2001).

13



"Services like Launch expand the exposure offered to new artists and to
older 'catalogue'roduct, as well, compared to traditional radio.
Launch's wide variety of musical offerings enables it to target a broader
market than is generally reached by today's over-the[-jair radio." W.D.T.
of Robert D. Roback, Co-founder and Director, Launch Media, Inc.,
'g 23-24.

"We are not constrained by circumscribed playlists. Indeed, our stations'laylists

pull from an almost limitless number of songs in rotation
compared to the 40-80 on over-the-air stations. This allows Launch to
play all types of recordings, including the newest, oldest, and most
eclectic recordings that traditional broadcast radio now largely passes
over.... The capacity for Internet webcasters like Launch to provide
exposure for such otherwise largely neglected music is unparalleled."
W.D.T. of David Goldberg, Chief Executive Officer, Launch Media, Inc.,
'g'g 8-9 (emphasis in original).

"[Bjecause Live365 streams a much wider variety of music than
traditional broadcast radio, it is able to promote, and expose listeners to, a
far greater range and depth of music than broadcast radio." W.D.T. of
John O. Jeffrey, Executive Vice President, Corporate Strategy and General
Counsel, Live365, Inc., $ 12.

"[RadioSonicNet'sj ["RSN"j wide variety of music content gives it the
ability to target a broader market than is generally reached by today'
over-the-air broadcast radio. By targeting the music genres available on
professional and guest DJ stations and allowing users to indicate their
preferences on consumer-influenced stations, RSN is able to earmark
specific types of new music to users that RSN knows are more likely to be
interested in that music." W.D.T. of Brad Porteus, Vice President, MTVi
Radio, MTVi Group LLC, g 23.

"Another feature of RSN programming which distinguishes it in a positive
promotional way from current over-the-air broadcast radio offerings is the
diversity of music that RSN offers. Many over-the-air radio stations offer
extremely limited playlists. The majority of radio stations in the country
play a very narrow selection of sound recordings, thus confining the
promotional value of airplay to those limited recordings. For the most
part, over-the-air radio has abandoned "niche" formats. RSN is strikingly
different because we offer a much wider array of music and, at the same
time, are able to target our offerings to better suit the "niche" music tastes
of our listeners. Indeed, no matter what a person's taste in music, they
will be able to find a station that appeals to them on RSN; this is simply
not the case with over-the-air radio today." W.D.T. of Quincy McCoy,
Vice President, Music and Radio Programming, MTVi Group LLC, 'g 11-
12.

14



"RadioAMP offers over 400 channels of music programming....The
music channels are organized according to genres such as modern
rock/alternative, folk, contemporary rock, etc., and sub-genres, e.g,, big
band, fusion, smooth jazz, swing, etc." W.D.T. of Charlie Moore, Vice
President of Business Development, RadioActive Media Partners, Inc.,
'I6

"Spinner currently offers listeners more than 150 unique internet radio
channels spanning some 13 music genres ranging from Classical to Rap to
Soundtracks. Spinner incorporates more than 300,000 songs in rotation.
Generally, Spinner channels include more than 120 songs in rotation—
roughly three times (or more) the number of songs that terrestrial radio
stations typically have in their rotation." W.D.T. of Fred McIntyre,
Executive Director, Business Development, AOL Music, 'g 3.

The other transmission services that operate under the Section 114 statutory

license or an exemption offer similar types of programming to those offered by the

Webcasters whose testimony is noted above. For example, both of the preexisting

satellite digital audio radio services offer highly themed channels of music programming.

Detailed reports from these services — as well from all other services — are necessary to

ensure that the correct copyright owners and artists are compensated when a service

digitally transmits a sound recording. Providing less than detailed reports of use will

ensure that smaller copyright owners and lesser-known artists will be denied the royalties

that they are entitled to receive.

D. Detailed Reports Of Use Are Necessary To Enforce Statutory
Requirements

As the Copyright Office recognized in its Original Determination, services

operating under the statutory license must provide detailed reports of use to copyright

owners so that they may enforce certain statutory requirements. See Original

Determination, 63 Fed. Reg. 34,294. These requirements include limitations on program

15



length for certain transmissions and the song frequency conditions set forth in the sound

recording performance complement. See 17 U.S.C. g 114(j)(13).

While transmissions to business establishments are exempt from performance

royalties and "not an infringement of section 106(6),'* this is only the case "if... the

transmission does not exceed the sound recording performance complement." Ld.

$ 114(d)(1)(C)(iv). Nonexempt transmission services not eligible for the Section

114(d)(1)(C)(iv) exemption are covered by a statutory license, but statutory licensees

must also comply with, among other things, the sound recording performance

complement. See 17 U.S.C. g 114(d)(2)(C)(i). Therefore, services that operate under an

exemption or a statutory license must provide information sufficient for determining the

service's compliance with the sound recording performance complement.

Congress granted sound recording copyright owners the right to have

performances of their sound recordings limited by the sound recording performance

complement. As the only way to give meaning to that right is to require the reporting of

comprehensive data on the transmission of each sound recording by exempt and statutory

services, the Copyright Office should adopt regulations that provide copyright owners

with information sufficient for ensuring compliance with the statutory requirements.

" Certain programming is eligible for a statutory license provided that "the transmission (1) is not part of an
archived program of less than 5 hours duration; (11) is not part of an archived program of 5 hours or greater
in duration that is made available for a period exceeding 2 weeks; [or[ is not part of a continuous program
which is of less than 3 hours in duration." 17 U.S.C. f 114(d)(2)(C)(iii)g)-(IH).

As the Copyright Office noted in the NPRM, the office proposed detailed reporting regulations "because
the required information seems designed to accomplish the basic reporting objective of providing
information with which copyright owners can generally monitor compliance with the terms of the licenses."
NPRM, 67 Fed. Reg. at 5763.
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III. RESPONSES TO ISSUES RAISED BY COPYRIGHT OFFICE

In this section, RIAA responds to the issues raised by the Copyright Office in the

A. Requiring Statutory Licensees To File A New Notice Of Use

The Copyright Office has proposed requiring each service operating under the

Section 114 statutory license to file a new Notice of Use. NPRM, 67 Fed. Reg. at 5761-

62. The Copyright Office believes that "many Services that have filed Initial Notices

under the current regulation have ceased using the statutory license and, in many cases,

have gone out of business altogether." Id. at 5762. The Copyright Office further stated

that requiring the refiling of a Notice of Use "will make the Office's records more

reliable." Id.

RIAA supports the Copyright Office's proposal to require services currently

operating under the Section 114 statutory license or an exemption to file a Notice of Use

that would provide current information about the service. Such information is

particularly important for copyright owners because they frequently discover the use of

their copyrighted recordings on various services and want to ensure that such services are

operating under a license or an exemption and not infringing the copyright owner's

exclusive rights. By having access to an updated Notice of Use, and assuming one that is

identical or substantially similar to the one proposed by the Copyright Office, a copyright

owner will be able to identify, among other things, the service making the public

No service has previously filed a "Notice of Use" with the Copyright Office. Rather, services have filed
an "Initial Notice of Digital Transmission of Sound Recordings Under Statutory License." For ease of
reference, the notice shall be referred to herein as a "Notice of Use."
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performances or ephemeral reproductions, its contact information and the nature of the

license and category of service offered. In the absence of such information, copyright

owners could be required to expend significant time and resources investigating the

innumerable sources of music on the Internet to determine whether such services are

operating under a statutory license or an exemption or infringing the copyright owner's

rights. This is true whether a collecting entity or an individual copyright owner conducts

the investigation. Each dollar spent investigating a service represents one dollar less that

can be distributed to the performers and copyright owners who earned the royalties.

RIAA further believes that requiring services to provide a new Notice of Use

places no material burden on a service. A service would simply have to download the

proposed form from the Copyright Office's website or obtain a copy from the Copyright

Office directly, complete the form, and return the completed form with the nonrefundable

filing fee to the Copyright Office, Licensing Division. It is inconceivable that such a

filing requirement could impose a material burden on a service that would outweigh the

substantial benefits of the new Notice of Use.

B. Copyright Office Use Of A Standard Form Notice Of Use

The Copyright Office requested comment on the use of a standard form for the

Notice of Use. Id. RIAA supports the proposal to require all services to file a standard

form Notice of Use. As identified by the Copyright Office, a standard form will ensure

"an accurate uniform record currently identifying all Services using these statutory

licenses, indicating which licenses are to be used, the type of transmissions to be made

under the section 114 license, and information concerning the date of first transmission or

the date for making an ephemeral recording of a sound recording." Id. In addition,

requiring a standard form will facilitate recordkeeping by the Copyright Office, reduce



errors in reporting and ensure that copyright owners have the information necessary to

enforce their rights.

The proposed Notice of Use would also require a service to report the category of

transmission it is operating for use of the Section 112 ephemeral license. As a service

may operate under both Section 112 and 114, RIAA supports requiring services to

identify under which statutory provision it operates.

C. Elements In Proposed Standard Form Notice Of Use; Layout; And
Utility

The Copyright Office requested comment on the elements in the proposed form

Notice of Use, the layout of the form Notice and the utility of the form document. Id. at

5763. RIAA endorses the form Notice of Use proposed by the Copyright Office, subject

to some minor modifications. The proposed form Notice of Use sets forth the requested

information in a simple manner and will ensure that copyright owners can readily

determine the type of service operating under the statutory provisions. As to the specific

elements in the proposed form Notice of Use of Sound Recordings under Statutory

License, RIAA proposes the following minor changes:

Change the titled of the document from "Notice of Use of Sound
Recordings Under Statutory License" to "Notice of Use of Sound
Recordings Under Statutory License or Business Establishment

Exemption.*'hange

"Non-subscription transmission service" in Sections 6(a) and 6(b)
to "Eligible nonsubscription transmission service" to conform to the
statutory language in Section 114(j)(6). Using a term that is not the
defined statutory term may lead to confusion as to the type of service
eligible for the statutory license.

Change "Preexisting digital audio radio service" in Sections 6(a) and 6(b)
to "Preexisting satellite digital audio radio service" to conform to the
statutory language in Section 114(j)(10). Using a term that is not the
defined statutory term may lead to confusion as to the type of service
eligible for the statutory license.



D. Posting Notice Of Use On Copyright Office YVebsite

The Copyright Office proposes to discontinue its practice of posting copies of

each Notice of Use filed by a statutory licensee on its website. See id. RIAA opposes

this proposed change in Copyright Office practice and strongly urges the continued

posting of Notices of Use on the Copyright Office's website.

A Notice of Use is an important document that should be available publicly to all

copyright owners of sound recordings, not just those that are located in the Washington,

D.C. area. As most sound recording copyright owners are located outside the

metropolitan Washington, D,C. area, posting of Notices of Use on a website will reduce

the costs that companies would incur if their only option were to retain lawyers or some

other entity to send to the Copyright Office to obtain these documents.

The ability to review a Notice of Use enables a copyright owner to determine

whether a service that is making public performances of the copyright owner's sound

recordings is operating under a statutory license or is infringing. There have been

numerous instances where RIAA has accessed the Copyright Office's website to review

filed Notices of Use in order to respond to inquiries from copyright owners. Copyright

Owners have contacted the RIAA after finding their songs on various websites,

requesting that the RIAA tell them whether the service exploiting those sound recordings

is doing so in accordance with the statute. The RIAA has been able to respond promptly

to these inquiries and confirm compliance with the notice requirements by reviewing the

materials available on the Copyright Office website.

For those copyright owners who conduct their own investigations of a service's

compliance with the statutory licenses, such as small copyright owners unaffiliated with a



major record company, access to the Copyright Office website facilitates their own

enforcement activities. Availability of Notices of Use on a public website obviates the

need to retrieve the documents directly from the Copyright Office, thereby avoiding the

additional burden on the Copyright Office of handling these document requests.

RIAA believes that the burden to the Copyright Office of not posting the Notices

would be significant. without access to the posted Notices, individual copyright owners

would resort to calling the Copyright Office to request facsimile transmissions of filed

Notices of Use or simply to inquire as to whether a particular service has filed a Notice.

Similarly, efforts by the Copyright Office to direct individual copyright owners to

collecting entities would improperly shift costs to copyright owners and performers who

would have to foot the bill for providing such a service, and, as those costs would be

deductible administrative expenses, collecting entities would distribute fewer royalties to

such copyright owners and performers.

Continuing to post Notices of Use on the Copyright Office's website would be

consistent with certain goals expressed in Senate Resolution 21, which was submitted by

Senator McCain for himself and Senators Leahy, Lott and Lieberman on February 14,

2001. Although not addressing the posting of the records of the Copyright Office or the

Library of Congress, Senator McCain proposed "the public should have easy and timely

access, including electronic access, to public records of the Congress" and that "the

Congress should use new technologies to enhance public access to public records of the

Congress." Directing the Sergeant-At-Arms to Provide Internet Access to Certain

Congressional Documents, Including Certain Congressional Research Service
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Publications, Senate Lobbying and Gift Report Filings, and Senate and Joint Committee

Documents, S. Res. 21, 107th Cong. (2001),

To minimize its own costs, the Copyright Office should consider requiring

statutory licensees to file a Notice of Use electronically. This would facilitate the posting

of the Notice on the Copyright Office website. Services could simultaneously send a

duplicate copy of the Notice with a signature through the U.S. Mail.

E. Filing Of Notice Of Use With CoHecting Entities

The Copyright Office seeks comment on a "possible change to the requirement

that all notices be filed in the Copyright Office." NPRM, 67 Fed. Reg. at 5763. The

Copyright Office asks whether it "[w]ould be more efficient for a Service to file its

Notice of Use directly with the designated collection entity, rather than with the

Copyright Office" and "requiring the Collective to make the notices available to the

public for inspection and copying." Id. RIAA strongly opposes these proposed changes

to Copyright Office policies.

First, RIAA believes that the Copyright Office should be the official repository

for all Notices of Use. As the government agency designated to oversee the

administration of statutory licenses for copyrighted works, the Copyright Office should

have these official records within its control and readily accessible to it. It is the entity

best suited to retain the official records of services operating under a statutory license or

exemption. The Copyright Office already receives numerous types of filings from both

copyright owners and users, and there is no reason why the Copyright Office should not

continue to receive filings of Notices of Use from entities that operate under Section 112

or Section 114. See e.g., 37 C.F.R, g 201.4 (Recordation of transfers and certain other
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documents); Id. g 201.9 (Recordation of agreements between copyright owners and

public broadcasting entities); Id. g 201.11 (Satellite carrier statements of account

covering statutory licenses for secondary transmissions for private home viewing);

Id. $ 201.17 (Statements of Account covering compulsory licenses for secondary

transmissions by cable systems); Id. g 202.3 (Registration of copyright); Id. $ 202.19

(Deposit of published copies or phonorecords for the Library of Congress).

Second, while there may be some benefit to having services provide Notices of

Use directly to collection entities, the collection entities should not be required to

substitute for the Copyright Office in providing open access to documents that are

required under Congressional mandate. The collection entities are private institutions

that provide a benefit to services by incurring all of the costs for collection and

distribution of statutory royalties. Copyright owners and performers are forced to pay all

of the costs for enforcement, collection and distribution out of the royalties paid by

services. These costs are not borne by the Copyright Office or the services. Requiring

copyright owners and performers to incur additional costs by serving as a quasi-

governmental body would be inappropriate and detrimental to the interests of the

copyright owners and performers entitled to receive statutory royalties.

Notwithstanding the foregoing, RIAA would request that the Copyright Office

require services to provide a Notice of Use directly to each designated collection entity at

the same time that such Notice of Use is filed with the Copyright Office. Such

simultaneous filing wiH ensure that collection entities are aware of the services operating

under Section 112 and/or Section 114, and will impose little burden on the service, as the

proposed Notice of Use is a single page. A service would merely have to duplicate its



original filing and mail that copy to each of the designated collecting entities. This would

eliminate the cost to the Copyright Office of providing duplicate notices to collecting

entities.

Third, it is improper and beyond the authority of the Copyright Office to require

private entities to provide open access to their premises for the purposes of requiring "the

Collective to make the notices available to the public for inspection and copying."

NPRM, 67 Fed. Reg. at 5763. Additionally, SoundExchange does not have the facilities

to offer members of the public access to documents of public record. There are no

separate rooms available for the general public to review Notices of Use. Creating such

"public reading rooms" would require renting additional office space in Washington,

D.C. at a tremendous cost. There are also no photocopy machines that are operated on a

pay-per-copy basis, which would be required if members of the public had to be given the

facilities to reproduce documents filed with SoundExchange. In the post-September 11'"

environment, office security has become a principal concern for many companies, as it

has for the government. One need only attempt to enter the Madison Building at the

Library of Congress to notice the increased security that has been implemented at public

facilities. Collecting entities should not be required to hire a security staff similar to that

employed by the Library of Congress.

In contrast to the significant burdens that would be placed upon RIAA and the

SoundExchange under the Copyright Office's proposal, the Copyright Office and the

Library of Congress are already equipped to receive Notices of Use and make such

Notices available to the public for inspection and copying, See 37 C.F.R. gg 201.2

(Information given by the Copyright Office); 201.2(b) (Inspection and copying of



records). There are dedicated reading rooms open to the general public and the

Copyright Office maintains photocopy machines that require each user to pay a fee for

each reproduction made of any material on file with the Library.

RIAA does not believe that there is any scenario where it would be appropriate,

efficient or acceptable to require collecting entities to make available to the public for

inspection and copying the Notices of Use to be filed by statutory licensees. Such access

is clearly a function best offered by the government.

F. Periodic Filing Of Notice of Use

The Copyright Office seeks comment "on the advisability of requiring periodic

filings of the notices of use in order to establish a continually current and updated file of

Services operating under either the section 114 and section 112 licenses." NPRM, 67

Fed. Reg. at 5763. RIAA believes that an annual filing of a Notice of Use is advisable

for the reasons identified by the Copyright Office.

The Copyright Office should maintain updated Notices that provide current

information about the services. If services are required to file an initial Notice and an

amended Notice only in the event of a material change in the previously filed

information, then there is a substantial risk that services will forget to file such amended

Notices. On the other hand, if statutory services are required to file a Notice of Use

during each year that the service operates under one or more of the statutory licenses,

then the Copyright Office's files and website would have current information that would

be available to all copyright owners and performers. RIAA agrees with the Copyright

Office's position that regardless of the frequency with which a service must make
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periodic filings of a Notice of Use, a service should be "required to update its filing

within 45 days of a change in the information reported." Id.

The statutory licenses require that notice of use be given to copyright owners by

users, and that such notice be reasonable. See 17 U.S,C. gg 112(e)(4), 114(f)(4)(A).

Reasonable notice mandates that the copyright owners be able to identify, in a timely

fashion and on a prospective basis, which services will be using their works. The

proposed regulations would enable copyright owners to identify services, while imposing

little if any burden on such services.

G. Payment Of Filing Fee

The Copyright Office currently requires a $20 fee to be filed with a Notice of Use.

NPRM, 67 Fed. Reg. at 5763. The Copyright Office invited comment on whether "if the

Office adopts a rule requiring Services to file the Notices of Use directly with the

designated collective... there should be a filing fee and how much that fee should be."

Id. For the reasons set forth in Section III.E supra, RIAA urges the Copyright Office to

maintain its policy of requiring statutory licensees to file their official Notice of Use with

the Copyright Office. If the Copyright Office maintains this policy and also requires

services to provide a simultaneous copy of the Notice to each designated collecting

entity, then RIAA does not believe that it is necessary for the Copyright Office to require

a service to pay an additional filing fee to each such collecting entity.

On the other hand, if the Copyright Office requires services to file Notices of Use

with collecting entities and not with the Copyright Office, and further requires collecting

entities to make such Notices available for public inspection and copying, then RIAA

believes that services should bear the total costs incurred by the collecting entity in

26



providing such access to the general public. These recoupable costs would not be

deducted from the royalties to be paid by the services but would be a separate, additional

fee payment that would have to be allocated among all operating services on a basis to be

determined. The collecting entity should be permitted to recoup costs for, by way of

example and not limitation, rent, utilities, cleaning services, taxes, filing expenses,

security and equipment rental.

Again, RIAA believes it is inappropriate for collecting entities to be required to

bear the costs ofproviding a service that is best offered by the Library of Congress and

the Copyright Office. Requiring copyright owners and performers to pay for such

services is contrary to law, has no basis in the Section 112 or Section 114 statutory

licenses and is contrary to the Congressional intent to compensate copyright owners and

performers for the use of their creative works through digital audio transmissions or the

making of ephemeral reproductions.

IV. RIAA'S PROPOSED UNIFORM REGULATIONS FOR ALL
STATUTORY LICENSEES

As noted above, RIAA proposes herein a uniform report of performances to be

provided by all services operating under the Section 114 statutory license or the

limitation on exclusive rights in Section 114(d)(1)(C)(iv). These proposed, revised

regulations are attached as Exhibit A. A compare version detailing RIAA's edits to the

proposed regulations contained in the NPRM is attached as Exhibit B. A spreadsheet

showing the ordered layout of the uniform report of performances is attached as Exhibit

C. There would also be a uniform report for the creation and destruction of ephemeral

phonorecords created under the Section 112 statutory license. A spreadsheet showing the

ordered layout of the ephemeral phonorecord log is attached as Exhibit D. In this section,
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RIAA describes the specific regulations it is proposing and why the Copyright Office

should adopt these regulations.

A. Overview of Royalty Collection And Distribution

The collection and distribution of statutory royalties is the principal function of a

collecting entity. In serving as an agent for its members or clients, the collecting entity

seeks to collect the full amount of statutory royalties payable by all statutory services and

then distribute as much of those collected royalties to each of the entities entitled to share

in those royalties, including copyright owners, featured artists and nonfeatured musicians

and vocalists. The task of processing all of the reports of use that are delivered by

statutory licensees is complex and time consuming. Following is a brief description of

how SoundExchange processes reports of use from services.

The report of use is received or obtained in an electronic format, for example

through use of a zip diskette, jaz diskette, CD-R or any other acceptable means. The data

included in the report of use is loaded for processing in the SoundExchange royalty

distribution system. As part of this process, a series of data integrity tests are performed

that check for completeness of data, field formats, field length, etc. If the report of use

fails this test, SoundExchange may or may not notify the service to submit a new and

more complete report depending upon the degree of failure.

Additional tests are run on the reports of use to identify changes in volume of

reporting from previous submissions. If changes exceed tolerance levels,

SoundExchange must determine if the results were due to an incomplete report of use or

if the nature of the programming of the particular licensee has changed. A final

determination is made by manually reviewing the report of use or by communicating with

the service.
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If the report of use passes the load test, then SoundExchange manually performs

comprehensive data analysis and research to ensure the correct match of the sound

recording to the proper copyright owner. The amount of work involved in this evaluation

and clean-up process cannot be overstated. It involves researching each sound recording

submitted through publicly available Internet resources or publications of releases,

mining previously reported, cleaned-up or evaluated information from the same or other

statutory licensees, or the repertoire expertise of SoundExchange staff. This

comprehensive research and evaluation process is time-intensive and critical in

identifying the copyright owner and artist entities entitled to the distribution of

performance royalties and ensuring that each and every copyright owner and artist, no

matter how large or small, has the correct performances attributed to them,

As the Section 114 license gives a service the right to perform any sound

recording that has "been distributed to the public under the authority of the copyright

owner or the copyright owner authorizes the transmitting entity to transmit the sound

recording," 17 U.S.C, g 114(d)(2)(C)(vii), there are an enormous number of sound

recordings that may be reported to SoundExchange in any given month. The burden on

SoundExchange of processing all of these sound recordings is frequently magnified by a

service's failure to take the time to report the required information accurately or at all.

For example, services will report a featured artist as "Various." This occurs most

frequently when a sound recording is taken from a compilation album and the service

fails to report the actual artist performing a transmitted sound recording from the several

artists on the album. Another frequent problem is misreporting the featured ardst for a

classical sound recording as the composer (e.g., Beethoven or Mozart). In such an
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instance, SoundExchange may have no basis for distributing those royalties to the

orchestra or entity entitled to such royalties.

Once all of the information from the sound recording meta data has been received,

researched and corrected, SoundExchange can perform a sound recording performance

complement test to ensure that the service's transmissions are in compliance with the

terms of the statute. Additional testing for statutory compliance can be run for

requirements such as time limitations of archived programming. If the report of use fails

the test, SoundExchange can notify the service of the violation so that the licensee can

remedy the noncompliance and make appropriate modifications and corrections to their

prograins.

Before finalizing the performance data for distribution, various quality-assurance

procedures are conducted. For example, tests are run to ensure performances have not

been attributed to labels known not to own copyrights {such as compilation companies),

to review any labels not associated with a copyright owner and to review copyright

owners and artists whose accounts are on hold or have invalid addresses,

Finally, after all tests are complete, the data is ready to be processed for royalty

distribution. Depending on whether SoundExchange has acquired the requisite tax

information, bank routing information and mailing address for each recipient of statutory

royalties, the funds are then distributed to copyright owners based on the reported Track

Label (P)-Line information, to reported featured artists and the independent

administrator(s) for nonfeatured performers.

The data elements included in RIAA's proposed regulations are intended to

provide collecting entities with the information needed for identifying copyright owners
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and performers in all instances. The request for comprehensive data is intended to ensure

the ability to distribute royalties to all entitled copyright owners and performers, not just

those for whom information is readily available. Moreover, the minimal burden imposed

upon statutory licensees to provide the information requested on RIAA's proposed

uniform report of performances is outweighed by the tremendous, additional burden that

would be incurred by a collecting entity if it had to expend more time and money

identifying copyright owners and/or featured performers, especially since it might not

have access to the source product of the sound recordings used by the service.

B. The Proposed Reports Of Use Should Establish Uniform Reporting
Obligations For All Services

The Copyright Office has proposed final regulations for the "Report of Use of

Sound Recordings under Statutory License" to be filed by any service operating under the

Section 112 and Section 114 statutory licenses: (1) preexisting subscription services; (2)

preexisting satellite digital audio radio services; (3) new subscription services and (4)

eligible nonsubscription transmission services. See NPRM, 67 Fed. Reg. at 576S.

Although different regulations would apply to the preexisting subscription services

(DMX/AEI, Music Choice and Muzak) than to all other types of transmission services

under the Copyright Office's proposed regulations, the specific data elements to be

provided by all services under those regulations are substantially similar. This is because

similar data is required from all services in order to permit a collecting entity to collect

and distribute royalties properly and to enforce the statutory rights of the copyright

owners it represents.
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1. RIAA's Reasons For Proposing Alternative, Uniform Report
Of Use

When the RIAA petitioned the Copyright Office to adopt reporting regulations for

certain types of statutory transmission services, it limited its petition to proposed

regulations for eligible nonsubscription transmission services and new subscription

services. See RIAA Petition for Rulemaking to Establish Notice and Recordkeeping

Requirements for the Use of Sound Recordings in Certain Digital Audio Services (May

24, 2001) (the "RIAA Petition"). In light of the Copyright Office's proposal to adopt

regulations for all Section 112 and Section 114 statutory licensees, the RIAA herein

submits for the Copyright Office's consideration slightly revised reporting requirements

that would create a uniform report of performances for use by all services, including

those services operating under the limitation on exclusive rights in Section

114(d)(l)(C)(iv), as such services must comply with the sound recording performance

complement in order to be eligible for the statutory exemption.

Deviation from what was previously proposed — a separate playlist and listener

log — is prompted by several conditions that have changed since the filing of the RIAA

Petition. These changes are the result of: (1) the proposal of the Copyright ONce to

adopt notice and recordkeeping regulations that apply to all services making ephemeral

phonorecords or digital audio transmissions under the Section 112 and/or Section 114

statutory licenses; (2) the rate mechanism adopted in the Webcaster CARP that requires

the payment of a royalty for each transmission of any portion of a sound recording; (3)

changes in the implementation of streaming technology that make the reporting of a

uniform performance log preferable to the reporting of separate playlist and listener logs;

(4) efforts to address the weaknesses and inefficiencies in the data reporting requirements
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for the preexisting subscription services that have been discovered since the requirements

were adopted in the Original Determination; (5) responses to concerns expressed by

statutory licensees regarding the privacy of user information in a listener log and the lack

of source information for data to be provided in a report of use; and (6) efforts to ensure

that copyright owners have the information necessary for ensuring compliance with the

requirement for the statutory exemption in Section 114(d}(1)(C)(iv}.

RIAA proposes adding only a few additional fields to the reports of use to be

provided by services. These include fields for "Transmission Category," "Genre," "Type

of Program" and "Influence Indicator," most of which are necessitated by the

determinations in the CARP Report, discussed in Section IV.F.1 infra; the "Total

Number of Performances," again necessitated by the determinations in the CARP Report,

discussed in Section IV.F.2 infra; and only four additional fields for specific sound

recordings, the "Track Label (P)-Line," the "Duration of the Sound Recording," the

"UPC" and the "Release Year," discussed in Section IV.F.3 infra. The Original

Determination required services to report the "Recording Label," see Original

Determination, 63 Fed. Reg. at 34,297, without distinguishing between the "Marketing

Label" and the "Track Label (P)-Line,*'iscussed in Section IV.F.3. infra.

SoundExchange worked directly with the preexisting subscription services to provide

both the Marketing Label and the Track Label (P)-Line in order to facilitate copyright

owner identification and correct distributions. The standard report of use currently being

The Listener Log proposal was never intended to provide copyright owners with personally identifiable
information on users. Rather, it was intended to make it easier for a service to report the total number of
performances through the use of a report that would overlay the playlist and provide information on the
number of users receiving transmissions.
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provided by the preexisting subscription services provides a field for both types of label

information. RIAA seeks now to codify the practice adopted by all preexisting

subscription services.

A Uniform Report Of Use Provides Benefits To Both Services
And Collecting Entities

Under the Copyright Office's proposed regulations, reporting requirements would

vary depending upon the type of service making the digital audio transmission. RIAA's

proposed revisions — which are substantially similar to those proposed in the RIAA

Petition and the NPRM — would require each service to report transmissions on a uniform

report of performances. The information on the proposed report of use is necessary to:

(1) ensure proper payment of statutory royalties; (2) facilitate the accurate distribution of

statutory royalties to copyright owners, featured artists and the independent

administrator(s) for nonfeatured musicians and vocalists; (3) provide copyright owners

with notice of use of their sound recordings, as is required under Section 112(e)(4) and

Section 114(f)(4)(A); and (4) provide each copyright owner with information necessary

to ensure a service's compliance with the requirements of the statutory license.

As the Copyright Office has noted, "it is likely that the basic requirements for

notice and recordkeeping will be similar for all Services." NPRM, 67 Fed. Reg. at 5762.

A uniform report of performances takes account of the similarities among the various

types of services and has significant benefits for both services and collecting entities.

First, the adoption of a single report of use would permit a service offering multiple types

of transmissions (e.g., satellite digital audio radio service transmissions and eligible

nonsubscription transmissions) to report all transmissions of sound recordings using a

single reporting system, obviating the need for the service to incur the expense of



developing, purchasing or maintaining multiple mechanisms to capture playlists and

listener logs depending upon the type of transmission made. The adoption of a single

report will simplify the process of providing copyright owners with notice of the use of

their sound recordings. Second, collecting entities would need to develop only one

central, automated system to process a uniform report of use, rather than having to

develop or purchase several systems to handle different types of reports of use from

different types of transmission services. Third, the adoption of a uniform report of use

would spur third-party vendors to develop reporting systems that can be marketed to any

service operating under a statutory license or a statutory exemption. Fourth, the cost

savings that a collecting entity would derive from having to develop or purchase only one

automated system would reduce administrative expenses and permit distribution of a

greater percentage of the statutory royalties collected to individual copyright owners,

featured artists and nonfeatured musicians and vocalists.

3. SoundKxchange's Experience In Distributing Royalties Under
The Original Determination Justifies Modification Of Reports
of Use

In processing over 85 million performances during the distribution of the

preexisting subscription services royalties for the period February 1996 through March

2000, SoundExchange identified weaknesses in the reporting requirements adopted in the

Original Determination. In some cases, usage logs provided by the preexisting

subscription services contained incomplete, ambiguous or inaccurate information,

limiting SoundExchange's ability to identify the correct copyright owner and/or artist. In

order to prevent these identification problems, which require the expenditure of

substantial resources that would otherwise be available for distribution to copyright



owners and performers, the RIAA has recommended the addition of a few additional data

elements to the proposed regulations.

These additional elements should facilitate the proper identification of featured

performers and copyright owners, especially in cases where the service reports fields with

incomplete or inaccurate data. The simple fact is that the more data a service reports—

particularly where such data is readily available to the service — the more cost effectively

the statutory royalties can be distributed, thereby maximizing the royalties available for

distribution.

4. A Uniform Report Of Use Should Be Adopted For All Services,
Including Those Already Reporting Under The Original
Determination

RIAA's proposed uniform report of performances would require preexisting

services to make only minor adjustments to the interim report of use currently used by

such services. However, even if the adjustments were more significant, the Copyright

Office should not permit current business practices to impede the eventual

implementation of regulations that create efficiencies for both services and collecting

entities. In fact, the Copyright Office and the parties in that first proceeding recognized

that experience and changes in the business of making digital audio transmissions might

result in technological solutions to facilitate the reporting of the required data elements.

It was for this reason that the rules were established on an interim basis. Moreover, there

would be no commercial benefit to having different reporting regulations for different

types of transmission services. To the contrary, such different regulations will

necessarily increase the administrative costs of collecting entities and so reduce the

royalties available for distribution.



While the uniform report of performances would contain data fields to be

completed by all services, certain data fields may be left blank or completed in a different

manner depending upon the type of service transmission. For example, a preexisting

subscription service would not be required to provide the number of recipients receiving

transmissions, assuming such information is not available for a transmission model that is

similar to over-the-air radio (i.e., there is no feedback from a recipient's receiving device

that informs the service that a particular transmission has been received). Rather, the

number of.performances for each sound recording would be reported as "one" (I).

Similarly, commercial broadcasters offering the simultaneous Internet transmission of

their over-the-air signal would report "zero" (0) performances if there were no listeners

receiving a transmission of the particular sound recording. On the other hand, eligible

nonsubscription transmission services, which establish a direct connection with the

recipient, would need to provide information on each performance transmitted to a

listener. See CARP Report, Appendix B, f 1(1). Exhibit E provides examples of

completed uniform reports of performances for certain hypothetical services.

The proposed uniform report of performances would require services to report

actual transmissions. RIAA believes that requiring a service to report actual

transmissions ensures the distribution of statutory royalties to those persons or entities

actually entitled to such royalties. Moreover, as many of the services operating on the

See W.D.T. of Jonathan Zittrain, Professor, Harvard Law School, Expert Testimony on Behalf of
Broadcasters and Webcasters, Vol. I (Public Version) (Apr. 11, 2001): "[Elach user receives her own
independent transmission, despite the fact that others may be 'tuned in'o exactly the same webcast and
thus hearing the same thing. Such independent transmissions begin at the content provider's media server .

.. and, as users request content, imtiate a separate transmission to each user." Id. 'I 18 (internal citation
omitted); "[Cjontent is sent on to those users requesting it... [1]n general a separate transmission must be
sent from the server to each individual client." Id. 'J[ 20.
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Internet create channels of programming on the fly, it is impossible to provide "intended

playlists" as such playlists do not exist. While MAA does not believe that it is

appropriate to have some services report "intended playlists" on a uniform report of

performances while others report "actual playlists," it recognizes that the preexisting

subscription services have already established systems for reporting "intended playlists."

So as not to disrupt current business practices, RIAA does not object to the preexisting

subscription services being permitted to continue to report for a reasonable period of time

their "intended" transmissions. RIAA urges the Copyright Office, however, to require

the submission of "actual playlist" information on the uniform report of performances

from all other services operating under the Section 114 statutory license or the limitation

on exclusive rights in Section 114(d)(l)(C)(iv). In addition, RIAA believes that all

services, including the preexisting subscription services, should provide copyright owners

with notice of use on RIAA's proposed uniform report of performances rather than on

reporting logs that are tailored to each type of statutory transmission. Therefore,

preexisting subscription services would be required to report certain additional

information on the specific sound recordings included in an intended playlist (e.g.,

marketing label, genre, the UPC and the release year, discussed in Section IV.P.3 infra),

but such information would be identical to the information on sound recordings provided

by all services.

C. Risks Of Reporting Too Few Data Elements In A Report Of Use

SoundExchange faced significant obstacles when it processed over 85 million

performances for the first digital performance distribution in the fall of 2001, which

covered royalties received from preexisting subscription services between February 1996

and March 2000. While the majority of the processing was handled by an automated
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database system developed internally by SoundExchange, a significant number of

performances were manually reviewed to ensure proper copyright owner and artist

identification. A large percentage of the meta data garnered from the preexisting

subscription services'eports of use contained either incomplete information or

information thai did not provide conclusive evidence as to copyright ownership. Due to

this insufficient copyright ownership information, approximately 20% of the royalties

paid by preexisting subscription services for the period February 1996 through March

2000 could not be distributed, thereby delaying payment of the royalties to the copyright.

owners and performers entitled to the money. Instead, SoundExchange retained the

money in an interest-bearing, unallocated funds account. SoundExchange continues to

expend time and money researching many of these performances and it hopes to

distribute the remaining, historical royalties during its next distribution.

RIAA believes that the mere use of the proposed uniform report of performances

would reduce the quantity of performances that services report either inaccurately or with

insufficient information for accurate and prompt ownership confirmation and distribution.

This is because receiving more data from a service — even if in some cases some of the

data is incomplete — permits a collecting entity to conduct a more comprehensive search

for copyright owner and performer information (e.g., the additional data provides more

pieces to the puzzle). For example, RIAA estimates that if the preexisting subscription

services reported their performances under the proposed uniform report of performances

proposed by RIAA, see Exhibit A, over 50% of the unallocated and undistributed

royalties could have been resolved in time for those royalties to be included in the initial

distribution.



D. Services Already Use Technologies That Facilitate Detailed Reporting

The Copyright Office has already decided that services must provide copyright

owners with the data necessary for ensuring compliance with the statutory requirements.

See Original Determination, 63 Fed. Reg. 34,289, 34,294. Services will be able to

provide these detailed reports of use needed for enforcing the statutory requirements

through software already in use for making transmissions. Services already use computer

algorithms and programming software to deliver music to listeners. Therefore, the

requirement to compile in a database information that is already available in machine-

readable format would create little, if any, burden on services. In addition, services

frequently develop proprietary technologies (and in some cases patent-pending

technology) to, among other things, facilitate the sale of advertising or to offer

personalized programming, and such software should be adaptable for providing detailed

reports of use. Numerous witnesses described their company's use of sophisticated

software solutions during the Webcaster CARP:

"[Echo Network's] proprietary Song Selection technology delivers music
based on an algorithm that takes into account members'atings and
preferences, editors picks, chart hits and data describing correlations
between artists and styles." W.D.T. of Tuhin Roy, Executive Vice
President, Strategic Development, Echo Networks, Inc., 'jI 5.

"Everstream has developed various proprietary technologies, These
include software for managing online advertising. The Advertising Order
Management System ("OMS™'} allows advertisements to be configured
to complex targeting parameters such as date ranges, days of the week,
hours in a day and music formats." W.D.T. of Steven McHale, President
and CEO, Everstream, Inc., I 22.

"Launch has developed, both internally and through acquisition, an
extensive suite of software applications and database services intended to
support the delivery of Internet radio to a very large audience in a manner
which fosters music and artist discovery through proprietary 'suggestion
engines,'hich supports the publishing of new music to our entire
network within hours, and which allows for careful tracking and
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reporting, both individually and in aggregate, of music consumed through
the service. Much of the software and database services created for these
applications is proprietary, patent-pending and unique to Launch Media."
W.D.T. of Robert D. Roback, Co-founder and Director, Launch Media,
Inc,, g 28 (emphasis added}.

"The station's playlists are generated by a computer algorithm based on
information provided by Listen's station programmers." W.D.T. of Rob
Reid, CEO and Founder, Listen.corn, Inc., $ 6.

'The Live365 player is an audio player that is embedded in an Internet
browser and is designed to display a pop-up window with various
information and buttons, including artist, album and song information for
the song being streamed as well as the prior two songs.... In addition,
Live365 has created a playlist window that can be used with our own
player as well as others in order to deliver the artist, album and song
information." W.D.T. of John 0, Jeffrey, Executive Vice President,
Corporate Strategy and General Counsel, Live365, Inc., Q 10.

"A computer algorithm develops the actual playlist, ensuring that literally
each listening session is a unique and unpredictable sequence of songs
from playlist-to-playlist and listener-to-listener. Literally, each time
someone listens to any of the stations, a unique song sequence is generated
dynamically on the fly." W.D.T. of Brad Porteus, Vice President, MTVi
Radio, MTVi Group LLC, g 7.

"The algorithm takes into consideration the user's submitted preferences
in building sound recording playlists based on the relative weights of the
settings. The identity and order of sound recordings played is determined
according to criteria designed to ensure compliance with the DMCA's
statutory license requirements.'* Id. 'g 10.

"[RadioSonicNet] licenses much of its software technology, including the
streaming, from third-parties. However, it has also developed significant
technology in-house at considerable expense, including certain database
tables, the algorithms that produce the playlists and the logic that allows
the incorporation of listener preferences, and its own proprietary encoding
and ripping software." Id. g 38.

"To ensure compliance with the mandates of the DMCA, myplay
developed software which examines the playlist created by the user for
compliance with the sound recording performance complement and
augments or otherwise adjusts the playlist if it is non-compliant." %'.D.T.
of David Pakman, President of Business Development and Public Policy,
myplay, Inc., $ 5.



"[RadioAMP] has developed a comprehensive content management and
delivery infrastructure for delivery of customized audio and video content
to a target audience of listeners on behalf of third party clients.
RadioAMP has built a scaleable system that allows us to create custom
solutions using a common/shared infrastructure." W.D.T. of Charlie
Moore, Vice President of Business Development, RadioActive Media
Partners, Inc. ("RadioAMP"), 'g 15.

"Spinner has developed a computerized content management system that
ensures compliance with the eligibility requirements of the statutory
license under the Digital Millennium Copyright Act." W.D.T. of Fred
McIntyre, Executive Director, Business Development, AOL Music, g 5.

"XACT's patent-pending Music Scheduling Algorithm ("MSA")
technology programs music based on the actual playlist of the XACT
affiliate.*'.D.T, of David Juris, President and CEO, XACT Radio LLC,
%7

Detailed reporting would also not appear to be a problem for many terrestrial

broadcasters simulcasting their AM or FM signals over the Internet. According to a story

in the Wall Street Journal on Monday, February 25, 2002, many stations already use

software and hardware that could be utilized to provide the data set forth in the proposed

regulations:

[R]adio technology was changing rapidly. In the mid-1990s, stations began
buying software and hardware that allowed them to run their on-air programming
with computers that contained entire catalogues of digital songs. Using such
systems, DJs could also digitally record voice bits and drop them into a
preformulated schedule of songs and commercials. Stations had long been able to
prerecord some materials, using tape setups. But now a disc jockey could put
together a perfect five-hour shift in less than an hour, using a computerized
system that lets the DJ hear just the end of one song and the beginning of the next.

Clear Channel and its predecessor companies began installing the technology in
all its stations in the late 1990s, and linking them together into a giant high-speed
digital network to move digital recordings around seamlessly.

Anna Wilde Mathews, A Giant Radio Chain Is Perfecting the Art OfSeeming Local, DJs

for Clear Channel Use High-Tech Gear to Sound Like They'e Next Door, Wall St. J.,

Feb. 25, 2002, at Al.



It strains credulity to believe that the sophisticated broadcast corporations that

simulcast AM or FM signals over the Internet or the entrepreneurial companies that

provide Internet-only or simulcast programming, or both, can develop proprietary

algorithms and software to program innumerable stations and sell targeted advertising but

are unable to provide the types of reporting logs required for operation under a statutory

license or exemption. If companies streaming music on the Internet are sophisticated

enough to digitize entire libraries of music to offer their listeners thousands of distinct

sound recordings, develop technologies to strip out local commercials from over-the-air

transmissions in order to replace them with Internet-only commercials for a worldwide

audience, and create distinct streams for individual users, then they are capable of

developing or purchasing automated systems that will enable them to provide the

information that copyright owners need to distribute royalties to each and every copyright

owner, artist and nonfeatured musician and vocalist entitled to receive such royalties and

enforce their statutory rights.

E. The Information Requested In The Proposed Uniform Report Of
Performances Is Readily Available To Services

The information requested for the uniform report of performances is readily

available to the services. For commercially released compact discs, the information is

available on the paper insert (referred to in the industry as the "label copy") of the

compact disc. See Exhibit F (images of commercially released CD product inserts with

notations identifying specific data elements). For promotional, pre-release product

supplied by record label distributors, which does not represent the format eventually

made available to consumers, some (but not necessarily all) of the requested information

will be included in the product delivered to a service. See Exhibit 6 (images of pre-



release or promotional released CD product inserts with notations identifying specific

data elements). The absence of some data on a promotional release may delay a service's

ability to upload certain identifying information into a database at the time the database is

populated with the promotional release or prevent the completion of all of the data fields

in a uniform report of performances without reference to other sources. However,

promotional releases of sound recordings will almost always include the artist name, the

sound recording title, the label name, the release year of the sound recording and the

duration of the sound recording. See Exhibit G. Promotional releases also may provide

the title of the forthcoming album on which the sound recording will be released. See

Exhibit G-3 (column (xiv)), G-4 (column (xiv)).

In the unlikely even that certain requested information is not available on a

compact disc or the packaging for the compact disc, alternative sources for the missing

information are readily available to a service. For example, if a statutory service receives

a promotional, pre-release version of a sound recording on April 1, the commercial

release of that same sound recording will generally be available within 6-8 weeks. Upon

commercial release of the sound recording after the pre-release period, the service could

research the sound recording on a variety of online and other reference sources in order to

obtain the missing data elements requested in the uniform report of use. The service

could also request catalog information from the record label providing the promotional

release or visit the website of the label providing the promotional release for updated

information. See Exhibit H (images of new release catalog information received from

distribution entities); Exhibit I (list of publicly available websites that provide links to



record label websites, and through which a service in search of data elements for the

proposed uniform report of performances could conduct free research),

If services fail to provide all of the data elements requested in a report of

performances, the collecting entities will expend significant time and resources obtaining

from other sources the very information that makes up the report of performances, It is

the report of performances information that enables the collecting entities to identify and

pay the appropriate copyright owners and featured artists. These expenditures increase

the administration costs of royalty collection and distribution and decrease the royalties

available for distribution to copyright owners and performers. Even if statutory services

were adding a few hundred new sound recordings to their individual services during any

one reporting period, it would still be more economical for each service to provide

complete data on those releases it added to its own service than to shift the burden to a

collecting entity that would have to research all sound recordings added by all statutory

services during such reporting period.

To facilitate the accurate reporting of data on the uniform report of performances

and in response to concerns expressed by certain services about the difficulty of locating

the requested data elements, RIAA has set forth in Exhibits F, G and H images of CD

product inserts and pages from new release catalogs from label distribution entities with

notations identifying the specific data elements on pre-release and commercially released

product. These examples are intended to assist services in the proper identification and

reporting of the information requested in the proposed regulations.

A service should incorporate all of the data elements contained in promotional or

commercially released product when they first load an ephemeral phonorecord of a sound
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recording into a database from which transmissions are made. Certain services are

already required to enter album, artist and song title information into a programming

database in order to comply with the statutory requirement to display such information

during the transmission of the sound recording. See 17 U.S.C. $ 114(d)(2)(C)(ix). These

services can reduce their costs of providing reports of use and the costs to collecting

entities of royalty distribution by merely expanding their current business process

established to enter the album, artist and song title information into a database to include

a process for entering all of the other data elements needed for accurate reporting and

distribution of statutory royalties, such as catalog number, release year, marketing label,

duration of the sound recording, etc. Alternatively, a service can rely upon a vendor to

provide a database of sound recordings that already includes all of the information

requested in the uniform report of performances.

The obligation to research and provide complete information is also best borne by

the services, as each service selects the sound recordings to be added to a playlist and

transmitted to users, and so the services control the specific identifying information.

Services are in the best position to determine which product a sound recording is taken

from and to report all of the relevant information from such product so that the

appropriate copyright owner and performers may be compensated for the use of their

sound recordings.

F. Explanation Of Data Elements In RIAA's Proposed Uniform Report
Of Performances

RIAA's proposed uniform report of performances can be divided into three

principal parts: (1) information identifying the licensee as well as the type of service and

programming offered by the licensee; (2) information regarding the digital audio



transmissions of sound recordings; and (3) information regarding the specific sound

recordings transmitted to the public. Each part of the uniform report of performances is

explained below. As noted in Section IV.B.1 supra, many of the data fields in RIAA's

proposed uniform report of performances are already required under the Original

Determination.

1. Information Identifying The Service And The Type Of Service
And Programming Offered (RIAA Proposed
37 C.F.R. 5 201.36(e)(1)(i) — (vi))

In providing collecting entities with reports of use, it is important that each

service identify itself and the type of transmissions it is providing to users. The "Service

Name" (proposed Section 201.36(e)(1)(i)) is required in order to identify and differentiate

reports of use among all services. As a collecting entity may receive logs from hundreds

if not thousands of services, where services may pay royalties based upon different

royalty structures (e.g., percentage of revenues versus per performance) and at different

rates (e.g., transmissions of Internet-only programming versus transmissions of AM or

FM terrestrial programming), it is imperative for a service to identify itself for each line

entry in a log so that there is no possibility of attributing the performances contained in

one log to another service as royalties are distributed on a service-by-service basis. The

requirement to have the Service Name appear on each line entry is a precaution in the

event reports of use are delivered in or divided into segments, in which case the header

containing the Service Name could be separated from the individual data entries. The

The information on sound recordings can be further divided between information on the sound recording
itself and information on the album or product that contains the sound recording.

'he lower-case, Roman numeral references in RIAA's proposed 37 C.F.R. g 201.36(e)(l)-(2) are also
used in the column headings in Exhibits C and D.
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Service Name is already required under the Original Determination. See Original

Determination, 63 Fed. Reg. at 34,296.

The "Transmission Cate or " (proposed Section 201.36(e)(1)(ii)) is required to

identify the correct royalty structure under which the service calculates its statutory

liability. Preexisting subscription service transmissions and business establishment

service royalty payments are currently based on a percentage of revenues. Eligible

nonsubscription transmission service royalty payments are based on a per performance

rate, but there are different rates for different types of eligible nonsubscription

transmissions. Rates for other types of services have yet to be determined. Also, one

service could offer multiple types of statutory transmissions and be required to pay

different rates for each type of transmission. Without knowledge of the specific type of

transmission being reported, a collecting entity could not verify royalty payments.

RIAA proposes the following Transmission Categories for transmissions:

Category Code

WI

CBS

CBI

NCBS

NCBI2

NCBI

Description
Simultaneous webcaster eligible nonsubscription
transmissions of over-the-air AM or FM radio broadcasts
All other Internet-only webcaster eligible nonsubscription
transmissions
Simultaneous commercial broadcaster eligible
nonsubscription transmissions of over-the-air AM or FM
radio broadcasts
All other Internet-only commercial broadcaster eligible
nonsubscri tion transmissions
Simultaneous non-CPB, non-commercial broadcaster
eligible nonsubscription transmissions by the same radio
station
Other eligible nonsubscription transmissions by a non-
CPB, non-commercial broadcaster, including up to 2 side
channels of programming consistent with the mission of
the station
Other eligible nonsubscription transmissions by a non-
CPB, non-commercial broadcaster



PES

SDARS

BES

Preexisting subscription service

Preexisting satellite digital audio radio service

New subscription service

Business establishment service

The Category Codes for WS, WI, CBS, CBI, NCBS, NCBI2, NCBI and BES are

necessitated by the rates recommended by the copyright arbitration royalty panel in the

Webcaster CARP. See CARP Report, Appendix A, Summary of Royalty Rates for

Section 114(f)(2) and 112(e) Statutory Licenses.

The "Channel or Pro@ram Name," (proposed Section 201.36(e)(1)(iii)), "Tvpe of

Pro@ram" (proposed Section 201.36(e)(1)(v)), and "Influence Indicator" (proposed

Section 201.36(e)(l)(vi)) are characteristics of the service's transmissions and are

necessary for enforcement of the statutory requirements. The Channel or Program Name

field is needed for evaluating compliance with the sound recording performance

complement because the evaluation is done for each channel of programming offered by

the service. See 17 U.S.C. g 114(j)(13) ("The 'sound recording performance

complement's the transmission during any 3-hour period, on a particular channel used

by a transmitting entity, of no more than...") (emphasis added). In order to test

compliance with the sound recording performance complement, the report of use must

contain performance information in time-sequenced order by channel so that "any 3-hour

period" can be measured on a rolling basis. See id.

As the Copyright Office has proposed in the NPRM, the Channel Name for an

AM or FM radio station should be the Federal Communications Commission facility

identification number of the broadcast station that is transmitted and the band designation

(e.g., WABC-AM). NPRM, 67 Fed. Reg. 5761, 5766. The Channel Name for all other
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transmissions should be the service's name for such channel (e.g., "80s Rock," "Celtic,"

"Folk"); "provided that if a program is generated as a random list of sound recordings

from a predetermined list, the channel or program must be a unique identifier

differentiating each user's randomized playlist from all other users'andomized

playlists." Id. The Channel Name is already required under the Original Determination.

See Original Determination, 63 Fed. Reg. at 34,296.

The Type of Program field is needed to ensure compliance with certain statutory

provisions that establish duration requirements for particular programming. For example,

an archived program must be at least 5 hours in duration and may not be made available

for a period exceeding 2 weeks. See 17 U.S.C. g 114(d)(2)(C)(iii)(l)-(II). A continuous

program may not be less than 3 hours in duration. See id. g 114(d)(2)(C)(iii)(III). If the

uniform report of use did not identify the Type of Program, then a copyright owner could

not ensure a service's compliance with this aspect of the statutory license.

RIAA proposes the following four categories for Type of Program:

PS

Program Code Description
A for "Archived Programs" as defined in 17 U.S.C.

5 1140)(2)
L for "Looped" if the program is a "Continuous Program" as

defined in 17 U.S.C. g 114(j)(4)
for "Prescheduled" if the program is an identifiable
program transmitted at times that have been publicly
announced in advance as defined in 17 U.S.C. g
114(d)(2)(C)(iii)(IV).

0" for "All Other Programming" that is not Archived,
Looped or Prescheduled.

" RIAA no longer recommends the use of "Live" as a Program Category. Such a definition may cause
confusion among "live programming" (e.g., concert performances) and "live" transmissions (e.g.,
simulcasts of over-the-air AM or FM broadcasts or transmissions of programming created on the fly by an
eligible nonsubscription transmission service).
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NPRM, 67 Fed. Reg. at 5766.

The Influence Indicator field is needed because certain services provide the user

with an ability to skip forward through a playlist at the user's sole discretion. Although

RIAA believes that the use of a "skip" feature may render certain services interactive

and, therefore, ineligible for the statutory license, a limited skip feature may eventually

be determined to be eligible for the statutory license. If such services are determined to

be eligible for the statutory hcense subject to certain conditions, then copyright owners

will need to know which services offer a skip feature and whether those required

conditions are satisfied.

RIAA proposes the following two categories for Influence Indicator:

Inhuence
Indicator Code

NUI

UI

Description

"Non-user influenced" if the program is a continuous
stream of sound recordings on a particular channel that
may not be influenced by the user in any way (e.g.,
through the use of a skip button)
"User-influenced" if a specific user may determine the
duration of the transmission of sound recordings on a
particular channel (e.g., through the use of a skip button)

The "Genre" field (proposed Section 201.36(e)(l)(iv)) provides assistance in

distinguishing among different sound recording copyright owners with the same name

that own different repertoire. For example, "Spring Hill Music" is the name shared by at

least two record labels. One Spring Hill Music is located in Tennessee and the other one

is located in Colorado. Spring Hill Music (Tennessee) owns southern gospel repertoire

while Spring Hill Music (Colorado) owns world, classical and new age repertoire.

Receiving the Genre designation would be useful in situations where there is confusion as

to whether one or the other similarly named record labels is entitled to royalty payment.
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The Genre designation is not intended to be an objective designation attached to a

particular sound recording. Rather, it is intended to be the designation that a service

gives to the particular channel of music on which the sound recording is transmitted.

2. Information Regarding The Transmissions Of Sound
Recordings (RIAA Proposed 37 C.I.R. g 201.36(e)(1)(vii)-(viii))

There are two data fields in the proposed uniform report of performances

regarding the transmissions of sound recordings. These are the "Start Date and Time of

the Sound Recordin 's Transmission" (proposed Section 201.36(e)(1)(vii)) and the

"Total Number of Performances" (proposed Section 201.36(e)(1)(viii)).

The Start Date and Time of the Sound Recording's Transmission is essential to

provide copyright owners with relevant information for ensuring compliance with the

sound recording performance complement, as each 3-hour rolling period for a channel

needs date and time reference points. The Start Date and Time of the Sound Recording's

Transmission may also be used by collecting entities, subject to the consent of its

members or clients, for distribution purposes when the audience size is not reported. The

members may, for example, decide to weight performances based upon the time of day

that the transmission is made, with performances during the day being weighted more

heavily than overnight performances. Such a weighting could not be applied to the

royalties due unknown or unaffiliated copyright owners, but the regulations adopted in

the Webcaster CARP, for example, permit such weighting for distributions among

members of a collecting entity. See CARP Report, Appendix B, g 3(f).

Providing such information does not create a material burden for services. For

example, most radio stations and webcasters program channels using scheduling

software. Some scheduling software will permit programs to be pre-programmed (e.g., a



service can select which 45 sound recordings it wants to transmit over a 3-hour period)

while other software permits programming to be created on the fly from a finite universe

of sound recordings (e.g., where a user initiates a stream on a channel and the

approximately 15 songs delivered to the user during an hour are chosen from a universe

of 200 songs). When programming is scheduled, the software determines the date and

time sequence of the sound recordings, and such information can then be reported on the

uniform report of performances. If the software does not record the pre-determined date

and time of a transmission, an alternative is to use a service's computer server logs,

which record the start date and time of transmissions. Computer server logs can also

record the date and time of transmissions made on a pre-programmed service and will

provide a back-up reporting system to the scheduling software. The Start Date and Time

of the Sound Recording's Transmission is already required under the Original

Determination, albeit in two separate fields. See Original Determination, 63 Fed. Reg. at

34,297.

The Total Number of Performances made by a service is necessary for ensuring

that services properly account for their use of sound recordings under the rates and terms

finally adopted by the Librarian (e.g., Webcaster CARP decision requiring eligible

nonsubscription transmission services to pay a royalty for the transmission of all or any

portion of a sound recording) and for distributing royalties according to usage. The Total

Number of Performances should be identical to the number of performances reported on

a statement of account, where royalties are calculated on a per performance basis.

The Total Number of Performances is captured in the service's server logs. Each

time a user initiates a transmission from a service, it is logged on the server transmitting
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the stream. See, e.g., supra note 8. The server log will also record the duration of the

connection by the unique user as the song file is being transmitted. For purposes of the

uniform report of performances, the service need only identify how many users were

connected during the transmission of each sound recording, provided that a start date and

time is provided for the initial transmission in instances where multiple users receive

simultaneous transmissions of the same sound recording on the same channel. The total

number of performances would be the cumulative number of separate connections made

to end users, regardless of the duration of an end user's connection or the starting point of

the transmission. Therefoxe, if 20 users were connected at the start of a sound recording

aud 10 new users connected midway through the transmission of that sound recording,

then the total number of performances reported for that sound recording would be 30,

even if some of the original 20 users terminated their transmission stream before the

completion of the sound recording. Where there are no end user's receiving

transmissions of a sound recording but the uniform report of performances contains

entries for all sound recordings scheduled to be performed during a given time period

(e.g., on a continuous program or on a simulcast of an over-the-air AM or FM broadcast),

the Total Number ofPerformances would be reported as "zero" (0).

In the case where a service utilizes transmission technologies that are incapable of

recording instances of user sessions (e.g., preexisting subscription services making

broadcast-type transmissions that are available to all users without the user having to

initiate a specific transmission) and such service is not required to pay a royalty for each

transmission of any portion of a sound recording to a user, then only one (1)

"performance" for each sound recording's transmission on a channel would be reported.
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3. Information Necessary For Mentifying Each Unique
Sound Recording (RIAA Proposed Section 37 C.F.R.
Q 201.36(e)(1)(ix)-(xvHi))

The remaining data fields in RIAA's proposed uniform report of performances,

proposed Sections 201.36(e)(1)(ix)-(xviii), are needed to permit a collecting entity to

identify and pay the copyright owners and performers who have earned the statutory

royalties and permit a copyright owner or its agent to ensure a service's compliance with

the sound recording performance complement.

The sound recording performance complement places limitations on the number

of sound recordings by a particular artist or from a given album that may be transmitted

on a particular channel during a 3-hour period. Statutory licensees as well as certain

exempt services are required to comply with the programming limitations in the sound

recording performance complement. 17 U.S.C. g g 114(d)(l)(C)(iv), (d)(2)(C)(i).

Therefore, in order to ensure compliance with the sound recording performance

complement, copyright owners need to Know the "Artist Name" (proposed Section

201.36(e)(1)(ix)), the "Sound Recording Title" (proposed Section 201.36(e)(1)(x)), and

the "Album Title" (proposed Section 201.36(e)(1)(xiv)) for the sound recording

transmitted to users. Providing this information cannot be presumed to place any extra

burden on a service as it is already required under the statutory license to display in

textual data, the artist name, album title and sound recording title during the transmission

of the sound recording. See 17 U.S.C. g 114(d)(2)(C)(ix). This information is also

already required under the Original Determination. See Original Determination, 63 Fed.

Reg. at 34,297. As services will have recorded this information in some database to
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permit the display of such information during transmission', such information is easily

reportable to collecting entities.

The provision of only these three fields — Artist Name, Sound Recording Title and

Album Title — are, however, insufficient by themselves for allocating royalties among

copyright owners and performers. As such, RIAA has proposed additional data fields on

the uniform report of performances that will permit a collecting entity to distinguish each

sound recording as well as identify each copyright owner and performer entitled to

receive royalties for the performance of a given sound recording. These fields include

the "International Standard Recording Code" ("ISRC") (proposed Section

201.36(e)(1)(xi)), the "Track Label (P)-Line" (proposed Section 201.36(e)(1)(xii)), the

"Duration of Sound Recording" {proposed Section 201.36(e)(1)(xiii)), the "Marketing

Label" (proposed Section 201.36(e)(1)(xv)), the "Catalog Number" (proposed Section

201.36(e)(1)(xvi)), the "Universal Product Code" ("UPC*') {proposed Section

201.36(e){1)(xvii)) and the "Release Year" (proposed Section 201.36(e)(l)(xviii)). Each

of these Qelds is described below.

The ISRC is the unique identifier for sound recordings, identifying each version

of a sound recording. It functions much like a social security number does for a person.

Various types of information for a particular sound recording can be obtained by using

this unique identifier. Software currently exists to read the ISRC that is embedded in

'he obligation to display the title of the sound recording, the name of the featured artist and the tide of
the album is not required in the "case of a retransmission of a broadcast transmission by a transmitting
entity that does nor have the right or ability to control theprogramming of the broadcast transmission." 17
U.S.C. g 114(d)(2)(C)(ix) (emphasis added). This limited exemption would not apply to terrestrial
broadcast stations that simulcast their own signal over the Internet. In addition, for services offering
retransmissions of terrestrial broadcast signals under contract, such services should require in a contract
that the terrestrial broadcast station provide the service with the data needed for completion of the uniform
report of use even if such data need not be displayed during the retransmission.



promotional and commercially released product. The ISRC can be plugged into a sound

recording database, should such a database be made available commercially, to obtain the

correct copyright owner and recording artist(s) entitled to receive distributions of

statutory royalties. As the Copyright Office noted in the Original Determination, the

ISRC, "when embedded in sound recordings, facilitates automatic identification and

royalty administration worldwide." Original Determination, 63 Fed. Reg. at 34,289,

34,294.

The Track Label (P)-Line is the copyright owner information for an individual

sound recording that can be found on the backside of the label packaging after the (P)-

Line symbol (P). If the album is a compilation (e,g., a greatest hits release, a Broadway

show album or a movie soundtrack), the Track Label (P)-Line information can be found

inside the label package insert following the listing of each sound recording. See, e.g.,

column (xii) in Exhibits F-Sb, -6b, -9b (examples of compilation albums containing

different Track Label (P)-Line information for individual sound recordings). The

copyright owner listed on the Track Label (P)-Line is generally the entity entitled to

royalties for the public performance of the sound recording. The "recording label" is

already required under the Original Determination. See Original Determination at

34,297.

The Duration of the Sound Recording is the total recorded time of that sound

recording as identified on the label packaging and which pertains to the version being

used by the service. This field is an objective number that should be constant regardless

of the transmission time of all or any portion of the sound recording to a user. This



number helps distinguish among remixes of the same sound recording by the same artist

(e.g., dance mixes). See, e.g., column (xiii) in Exhibits F-2, -8, -9b, -10, G-l, -2, -3, -4.

The Marketing Label is the name of the company that markets the album (e.g., a

compact disc, audio cassette, LP, etc.) on which a particular sound recording may be

found. See, e.g., column (xv) in Exhibits F-l, -2, -3, G-l, -2, -3, H-lb, -2b. In many

cases, the Marketing Label name will be the same company shown on the Track Label

(P)-Line. However, for compilation albums, the Track Label (P)-Line owner and the

Marketing Label are often different. See, e.g., columns (xv) and (xii) in Exhibit F-6a,

-6b, -9a, -9b. The "recording label" is already required under the Original Determination.

See Original Determination at 34,297.

The Catalog Number is the unique number assigned by a particular record label to

an album, as opposed to the particular sound recording on the album, for ordering and

inventory management purposes. It can be found on the back or spine of the album label

packaging. See, e.g., column (xvi) in Exhibits F-l, -2, -9a, -10, G-l, -7, -9, -10b, H-lb,

-2b. Typically, the catalog number contains some portion of the UPC, described in the

following paragraph. A record label may use the Catalog Number as an internal

reference source (e.g., to track royalties, allocate revenues, etc.), whereas the UPC is a

universal identifier. The Catalog Number is already required under the Original

Determination. See Original Determination at 34,297.

The UPC is a 12-digit numeric identification code that is placed on product

intended for retail sale and is read by automated scanning devices (i.e., the "bar code"

number on a product). Unlike an ISRC, which is unique to a particular sound recording,

a UPC is unique to a particular product (e.g., a CD, cassette, LP). For audio products, the



UPC contains detailed information such as the manufacturer number, the product

selection number and the type of configuration. It can be found on the back of the album

label packaging. See, e.g., column (xvii) in Exhibits F-l, -2, -3, -Sa, -6a, G-2, -4, H-lb,

-2b.

The Release Year is the year the album was first released commercially for public

distribution as identified on the backside of the label packaging after the (P)-Line symbol.

See e.g., column (xviii) in Exhibits F-l, -2, -4, -6a, G-l, -2, -3, -4, -5, H-lb, -2b. If

multiple release years are evident, the service should report the most current year.

The data elements requested by the RIAA are intended to permit a collecting

entity to distinguish among the tens of thousands of sound recordings that have been

released in the United States. When combined in a single entry, the proposed data fields

will facilitate the efficient and prompt distribution of statutory royalties. For example,

the Album Title, Release Year, ISRC and UPC together provide information that enables

a collecting entity to distinguish among sound recordings by the same artist that may

appear on different album releases. In such an instance, different copyright owners and

nonfeatured performers may be entitled to the statutory royalties paid for the use of those

sound recordings. See Exhibit J (printout from All Music Guide website of a number of

albums containing the song "Does Anybody Really Know What Time It Is," including

multiple performances by the featured artist Chicago.).

Receiving Release Year information assists in differentiating copyright ownership

when the same sound recording by the same artist is released on a new album or appears

on a reissue of an existing album. In these cases, ownership of sound recordings may

have changed hands over the years and different copyright owners may be entitled to
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statutory royalties depending upon the album from which the sound recording is taken.

The Release Year also facilitates the differentiation among similarly titled albums. In

addition, more and more artists — whose careers have spanned decades — are acquiring the

copyright to their own recordings. Providing the Release Year, as well as the UPC and

Catalog Number, provides invaluable information to discern current. ownership and

entitlement to statutory royalties. As noted above, this information is available on the

physical product, is available to the service making the transmission and should be

reported on RIAA's proposed uniform report of performances.

The Artist Name, Marketing Label and Track Label (P)-Line are used to ascertain

the copyright owners and performers entitled to statutory royalties. As noted above, such

information is particularly important for sound recordings that are taken from

compilation albums, where each sound recording may have a different Track Label (P)-

Line owner and the Marketing Label may be a separate entity entirely. See, e.g., columns

(xv) and (xii) in Exhibit F-6a, -6b, -9a, -9b.

The independent administrator(s) appointed to allocate royalties to nonfeatured

musicians and vocalists also require detailed information on each sound recording

performed by a service in order to properly allocate royalties among nonfeatured

performers. The current independent administrator is building a database to match

featured performance information with information on background musicians and

vocalists. Therefore, the independent administrator(s) will also be faced with the

problems of distinguishing among the many similarly named sound recordings, the

different releases of the same sound recordings and the different performances by the

same artist of the same song. It is not uncommon for an artist to record a sound recording
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with studio musicians but then to play concerts with different musicians. If a concert

recording is made and then released, the performance of the same titled sound recording

by the same artist may trigger different royalty payments to different nonfeatured

performers. Similarly, a featured artist may record the same sound recording multiple

times for different albums, with each performance containing different nonfeatured

performers. Background performers are entitled to performance royalties. Therefore,

services must report information that assists the independent administrator(s) in

identifying the various background performers entitled to performance royalties. The

information requested in the RIAA uniform report of performances will assist the

independent administrator(s) in compensating the nonfeatured performers entitled to

payment.

G. Ephemeral Phonorecord Logs

The ephemeral phonorecord log proposed by the Copyright Office, as modified by

the RIAA in these proposed regulations (see Exhibit A), relies upon the same data

elements set forth in RIAA's uniform report of performances. Cf, Exhibits C and D

columns (ix)-(xviii). Separate data fields are included in order to track when an

ephemeral phonorecord is first made, how many ephemeral phonorecords are made,

when the first transmission from that ephemeral phonorecord occurs and when the

ephemeral phonorecord is destroyed.

An ephemeral phonorecord log is needed for the allocation of royalties that are to

be paid under the Section 112 license. As copyright owners may decide to allocate

royalties based upon the number of reproductions made by a service rather than using the

proxy of performances made by a service, they need the information on the number of

reproductions created separate and apart from the number of performances. This is true

61



even though the payment for ephemeral reproductions may be tied to the payment for

performances,

All of the information on the ephemeral phonorecord log is also needed to ensure

that services comply with the statutory requirement to destroy ephemeral phonorecords

"within 6 months from the date the sound recording was first transmitted to the public

using the phonorecord." 17 U.S.C. $ 112(e)(1)(C). Without detailed reporting logs on

the creation and destruction of ephemeral phonorecords, copyright owners would be

unable to ensure that a service has complied with a fundamental requirement of the

statutory license, In fact, failure to require services to provide detailed ephemeral

phonorecord logs will most likely ensure that no service will comply with the obligation

to destroy ephemeral phonorecords within the 6-month period. And, if services believe

that they can avoid having to destroy their ephemeral phonorecords, individual copyright

owners will be deprived of their right to grant exclusive licenses that may waive the

destruction requirement.

The layout of the proposed ephemeral phonorecord log is intended to be similar to

the proposed uniform report of performances. For this reason, certain fields have been

identified as "[Reserved]" so that sound recording and album information would. be

reported in the same fields on the ephemeral phonorecord log and the uniform report of

performances.

H. Final Regulations Should Be Issued Expeditiously To Avoid Any
Further Harm To Copyright Owners and Performers

The delay in adopting regulations for existing services may already have deprived

copyright owners and performers of full compensation for the exploitation of their works.

For example, the CARP Report recommends that certain eligible nonsubscription



transmission services be permitted to estimate the number of performances they made

during the period October 28, 1998 through the thirty-day period following the

Librarian's final order in the Webcaster CARP. See CARP Report (Interim Public

Version) at 110. Where services have offered skip features or not included audio

advertisements in their transmissions, the estimated number of performances used to

calculate past royalty obligations will likely result in an underpayment of statutory

royalties. Such underpayment would be directly attributable to a service's failure to

retain and provide data of past transmission activity. Copyright owners and performers

should not be deprived of proper compensation for past or future performances because

services neglected to retain historical data or worse yet, are permitted to report less than

complete and accurate data that is critical to the proper allocation of statutory royalties.

The Copyright Office should adopt final regulations for all services as

expeditiously as possible. Although services have had constructive notice since June 24,

1998, of the types of information they would have to report, concluding this

recordkeeping proceeding in a timely manner will eliminate any doubt about a service's

reporting obligations. Prompt adoption of final regulations will also ensure that

collecting entities can develop royalty collection and distribution systems that will allow

them to distribute expeditiously royalties to the copyright owners and performers entitled

'he CARP Report provides that "[fjor the period up to the effective date of the rates and terms
prescribed herein, and for 30 days thereafter, the statutory licensee ~ma estimate its total number of
performances if the actual number is not available." CARP Report (Interim Public Version) at I10
(emphasis added). The ability to estimate historical performances is conditioned upon a service not having
actual performance data. The Copyright Office should make clear in its final regulations that where raw
server logs are available to a statutory licensee — as they should have been in order for a service to qualify
for the statutory license and following the Original Determination — the licensee should be required to mine
those server logs to provide copyright owners with accurate notice of use of sound recordings.
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to such royalties. Finally, the Copyright Office should not permit this rulemaking to

delay the payment of royalties by eligible nonsubscription transmission services and the

accurate calculation of royalty payments based upon the transmission of any portion of a

sound recording to a recipient. See 17 U.S.C. g 114(f)(4)(C).

V. CONCLUSION

Services making ephemeral phonorecords or digital audio transmissions of sound

recordings are benefiting from a statutory license (i.e., not having to negotiate license

agreements with thousands of copyright owners) or a statutory exemption. In exchange

for this substantial benefit, services must satisfy certain requirements. These

requirements include, among others, the obligation to: (1) provide copyright owners with

notice of use of their sound recordings; (2) comply with the sound recording performance

complement; (3) comply with time limitations for certain archived and continuous

programs; and (4) destroy ephemeral phonorecords within the 6-month period following

the first transinission made from the ephemeral phonorecord. These requirements were

enacted to ensure that copyright owners and performers are compensated for the use of

their works and to minimize the devastating effect that these reproductions or

performances, which copyright owners and performers have no control over, may have

on their livelihood.

As noted above, there are two principal purposes for the notice and recordkeeping

requirements. First, the reported information must provide sufficient detail so that

royalties may be distributed to the copyright owners and performers who have earned

such royalties. Second, a service must report information that permits a copyright owner

to ensure that a service is complying with all statutory requirements. The regulations



proposed by the Copyright Office, as amended by the RIAA herein, would accomplish

these dual purposes.

RIAA requests only the information it needs to distribute the royalties to the

appropriate copyright owners and performers and determine if the other statutory

requirements are being satisfied by a service. The requested information is almost always

in the sole possession of the services, can be recorded by the services in the regular

course of business, and will not create a material burden for the services, On the other

hand, it is frequently impossible and always economically infeasible for copyright owners

to momtor all channels of programming offered by all services in order to collect the

information needed for the accurate distribution of statutory royalties, ensure compliance

with the sound recording performance complement or monitor the destruction

requirement for ephemeral phonorecords. To be refused the requested information would

be tantamount to a denial of the royalties and the other statutory protections established

by Congress for copyright owners and performers, such as the sound recording

performance complement. If a collective has to expend most of the royalties it collects

trying to identify who is entitled to the royalties, then the statutory intent is frustrated.

Moreover, the sound recording performance complement requirement is vitiated if

copyright owners are denied the very information they need to determine compliance.

As noted above, the process of distributing statutory royalties to copyright owners

and performers is complex, time consuming and expensive. Yet SoundExchange stepped

forward to provide the service of collecting and distributing statutory royalties even

though it had no obligation to do so. Copyright owners could have insisted upon

receiving distributions directly from each service, as is their right. However,
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SoundExchange cannot satisfy its obligation to serve as an agent for copyright owners

without comprehensive data from services. Only with such data can a collective properly

allocate royalties among the few thousand copyright owners and tens of thousands of

featured artists and nonfeatured musicians and vocalists entitled to such royalties.

Services cannot satisfy their statutory obligations by merely paying royalties and

providing minimal information. Royalties that cannot be distributed have little value and

statutory rights that cannot be enforced because of a lack of information result in no

rights at all.
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For the reasons set forth above, RIAA respectfully requests that the Copyright

Office adopt the regulations set forth in Exhibit A hereto.

Respectfully submitted,
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SX Exhibit 416 DP

Before the
COPYRIGHT OFFICE

LIBRARY OF CONGRESS

Washington, 9.C.

)
)

In Re: )
)

Notice and Recordkeeping for Use of Sound )
Recordings Under Statutory License ) Docket No. RM 2002-1H

)
)

COMMENTS OF SOUNDEXCHANGE. INC.

SoundBxchange, Inc. ("SoundExchanae"), a nonprofit organization incorporated

in the State ofDelaware and jointly controlled by representatives of sound recording

copyright owners and performers through an eighteen-member board of directors, on

behalfof itself and the copyright owners and performers on whose behalf it collects and

distributes statutory royalties, respectfully submits these Comments in response to the

Copyright Office's Notice ofProposed Rulemaking for Notice and Recordkeeping for

Use of Sound Recordings Under Statutory License, Docket No. RM 2002-1H, published

in the Federal Register on April 27, 2005. 70 Fed. Reg. 21704 (the "Anril 27 NPRM").

SoundExchange represents not only the interests of those sound recording

copyright owners'nd featured performers who have specifically authorized

SoundExchange to collect and distribute royalties on their behalf, but also those

unaffiliated sound recording copyright owners and featured performers who are entitled

'he sound recording copyright owners who authorize SoundExchange to represent their interests do so on
a non-exclusive basis. Hach sound recording copyright owner retains the right to license directly any
copyrighted sound recordings they own or control.



to a portion of the royalties paid by services claiming the benefits of the statutory

licenses. As such, SoundExchange represents the interests of the overwhelming majority

— over 99% — of all performers and copyright owners entitled to statutory royalties.

I. INTRODUCTION

Recordkeeping regulations are an integral component of the statutory license

regime. When Congress granted certain noninteractive services the right to transmit any

sound recording lawfully released in the United States pursuant to a statutory license, it

deprived copyright owners of the right to withhold a license. In exchange for the

statutory license, however, licensees had to agree to certain conditions. These included,

inter a1ia, filing a notice ofuse ofsound recordings with the Copyright Of5ce prior to the

making of any transmissions, the payment of royalty fees, the completion ofa statement

ofaccount to calculate royalty fees payable, ifany, and the delivery of reports ofuse.

For several years statutory licensees have known the royalty fees they are required

to pay. See Final Rule and Order in Docket No. 96-5 CARP DSTRA, 63 Fed. Reg.

25394 (May 8, 1998) (codified at 37 C.F.R. Part 260); Final Rule and Order in Docket

No. 2000-9 CARP DTRA 142 (July 8, 2002) (codified at 37 C.F.R. Part 261); Final Rule

in Docket Nos. 2002-1 CARP DTRA3 and 2001-2 CARP DTNSRA (Feb. 6, 2004)

(codified at 37 C.F.R. Part 262). What licensees have not known, however, is how they

are to provide copyright owners and performers with reasonable notice of the use of

sound recordings transmitted under the Section 114 statutory license. Section

114(f)(4)(A) requires the "tt]he Librarian of Congress... [to] establish requirements by

A report of use of sound recordings provides identification information on sound recordings transmitted
pursuant to the statutory license and the volume ofactivity under the license (e.g., the number of
performances or Aggregate Tuning Hours, a method ofmeasuring the amount of time sound recordings
were streamed to recipients).



which copyright owners may receive reasonable notice of the use of their sound

recordings under this section, and under which records of such use shall be kept and

made available bv entities performine sound recordings." 17 U.S.C. g 114(f}(4)(A)

(emphasis added).

Statutory licensees could be required to provide each copyright owner whose

works are transmitted by the service with direct notice ofuse under a plain reading of the

statutory reporting requirement. As an accommodation to statutory licensees, however,

copyright owners and performers — at their own considerable expense — created

SoundExchange to handle the collection and distribution of statutory royalties By

undertaking this activity, copyright owners and performers have relieved licensees of a

tremendous burden and reduced the royalties they receive, as the deduction ofcosts from

collected royalties reduces the amount available for distribution. &is burden shifting—

from licensees to copyright owners and performers — should be taken into account in the

adoption of final regulations. Statutory licensees should not be permitted to increase

further the costs for copyright owners and performers when it is the licensees who are

benefiting from SoundExchange's efforts to handle the allocation and distribution of all

statutory royalties.

SoundExchange appreciates the Copyright Office's efforts to develop

comprehensive and workable notice and recordkeeping requirements and the publication

ofproposed regulations governing how statutory licensees wiH be required to deliver

reports ofuse. SoundExchange developed its proposal for format and delivery

Section 114(f)(4)(A) was amended by the Copyright Royalty Distribution and Reform Act of2004, Pub.
L. No. 108-419, 118 Stat. 2341 (Nov. 30, 2004). Section 5(c)(4) ofthe Act inserted "Copyright Royalty
Judges" in each place in Section 114(f)(4)(A) where the "Librarian ofCongress'* appeared. 118 Stat. at
2364.



specifications with the input of several statutory licensees, and a growing number of

services are or soon will be providing voluntarily their reports of use under those

specifications. In light ofmarketplace acceptance of the interim regulations adopted by

the Copyright Office on March 11, 2004, Interim Regulations for Notice and

Recordkeeping for Use of Sound Recordings Under Statutory License, Docket No. RM

2002-1E, 69 Fed. Reg. 11515 (the "Interim Regulations") and SoundExchange's

development of delivery requirements with input from statutory licensees,

SoundExchange believes it would be counterproductive and a step backwards for services

to re-litigate these issues.

As the Copyright Office's jurisdiction over recordkeeping ends on May 31, 2005,

it is worth noting that many eligible nonsubscription services and new subscription

services, among others, have never been obligated to deliver reports ofuse to

SoundExchange even though the Interim Regulations obligate licensees to retain

information on their transmissions under the statutory license. See Interim Regulations,

69 Fed. Reg. at 11517 ("The interim regulations announced today apply on a prospective

basis, meaning that they apply to uses of sound recordings under the section 112 and 114

licenses occurring on and after the effective date announced above."). Without reports of

use or the approval for the use ofa distribution proxy for any reporting period after

March 31, 2004, however, SoundExchange will be unable to distribute the millions of

dollars in royalties that have been collected since that time. SoundExchange hopes that

the assignment of responsibility for adopting format and delivery regulations to the

Copyright Royalty Judges will not unduly delay the adoption of final regulations that are

necessary to distribute statutory royalties paid for any period following March 31, 2004.



II. BACKGROUND ON NOTICE AND RECORDKKKPING PROCEEDING

On May 24, 2001, SoundExchange, then an unincorporated division of the

Recording Industry Association ofAmerica, Inc. ("RIAA"), petitioned the Copyright

Office to establish notice and recordkeeping requirements for the use of sound recordings

in certain digital audio services. See RIAA Petition for Rulemaking to Establish Notice

and Recordkeeping Requirements for the Use of Sound Recordings in Certain Digital

Audio Services. The Copyright Office commenced a rulemaking proceeding to establish

"the requirements for giving copyright owners reasonable notice of the use of their works

for sound recordings under statutory license and for how records ofuse shall be kept and

made available to copyright owners" on February 7, 2002. Copyright Office Notice of

Proposed Rulemaking for Notice and Recordkeeping for Use of Sound Recordings Under

Statutory License, Docket No. RM 2002. 67 Fed. Reg. 5761 (Feb. 7, 2002). Nearly forty

parties filed comments in response to the notice ofproposed rulemaking. See Comments

of the RIAA in Docket No. RM 2002-IA (Apr. 5, 2002). Over twenty parties filed reply

comments to the original comments. See Reply Comments ofthe RIAA in Docket No.

RM 2002-1 (Apr. 26, 2005).

On September 23, 2002, the Copyright Office published a notice requesting

written proposals governing data format and delivery for recordkeeping requirements

{i.e., the mechanics ofhow statutory licensees would provide reports ofuse). Copyright

Office Notice Requesting Written Proposals and Announcing Status Conference for

Notice and Recordkeeping for Use of Sound Recordings Under Statutory Licenses,

Docket No. RM 2002-1B, 67 Fed. Reg. 59573 (Sep. 23, 2002). SoundExchange filed

As noted above, SoundExchange was originally an unincorporated division of the RIAA. RIAA's
comments in the rulemaking were filed, in part, on behalfofSoundExchange. See Comments ofRIAA at
I {Apr. 5, 2002).



comments in response to the notice on September 30, 2002. A copy of those comments is

attached hereto as Exhibit A. In Exhibit A to the September 30 comments',

SoundExchange submitted detailed specifications proposing how statutory licensees

should deliver electronic copies of reports of use. The Exhibit, titled "File and Reports of

Use Delivery Specifications," included proposals for the delivery of reports, file content

specifications, and acknowledgement procedures. Many of the proposals set forth in that

Exhibit A were incorporated into the Copyright Office's April 27'" NPRM,

On October 24, 2002, the General Counsel of the Copyright Office sent a letter to

SoundExchauge requesting clarification of a comment made in footnote six of

SoundExchange's September 30, 2002, comments. The Copyright Office wanted to

know how SoundExchange could use Aggregate Tuning Hour ("ATH") data on a

channel-by-channel basis along with separate playlists for each such channel to estimate

the number ofperformances for each sound recording for distribution purposes.

SoundExchange responded in writing to the Copyright Office's inquiry on October 28,

2002,

On October 8, 2003, the Copyright Office issued a Notice of Inquiry seeking

comment on "the adoption of regulations for records of use of sound recordings

performed pursuant to the statutory license for public performances of sound recordings

by means of digital audio transmissions between October 28, 1998, and the effective date

of soon-to-be-announced interim regulations." Notice of Inquiry in Notice and

Recordkeeping for Use of Sound Recordings Under Statutory License, Docket No. RM

'onndExchange filed a corrected copy of Exhibit A with the Copyright Office on October 3, 2002. The
Exhibit A to the September 30, 2002, filing, as corrected on October 3, 2002, is not included as an Exhibit
to these Comments in order to avoid confusion as that document is no longer current with Copyright Office
regulations.



2002-1D, 68 Fed. Reg. 58054 (Oct, 8, 2003). Because statutory licensees had largely

failed to maintain reports of use prior to the adoption of recordkeeping regulations, the

Copyright Office sought comment on how SoundExchange should be permitted to

distribute royalties for periods prior to the adoption ofprospective recordkeeping

regulations.

SoundExchange and several other parties filed comments in response to the

Notice of Inquiry. See Comments of SoundExchange, Inc. in Docket No. RM 2002-1D

(Nov. 24, 2003). Several parties filed reply comments in response to the initial

comments. See Reply Comments of SoundExchange, Inc. in Docket No. RM 2002-1D

(Dec. 22, 2003).

On March 11, 2004, the Copyright Office issued interim regulations establishing

the data elements that services would have to report to SoundExchange for the

transmission of sound recordings under the statutory license. Interim Regulations in

Notice and Recordkeeping for Use of Sound Recordings Under Statutory License, Docket

No. RM 2002-1E, 69 Fed. Reg. 11515 (Mar. 11, 2004) (the "Interim Re ulations")

(codified at 37 C.F.R. Part 270). The Interim Regulations require services to report, Enter

alia, (i) the featured artist; (ii) the sound recording title; (iii) the International Standard

Recording Code ("ISRC") or, alternatively to the ISRC, the (x) album title; and (y)

marketing label. See Interim Regulations, 69 Fed. Reg. at 11530 (codified at 37 C.F.R.

$ 270.3(c)(2)(iii)-(v)).

On July 13, 2004, the Copyright Office published a Notice ofProposed

Rulemaking inviting comments on its proposal to allow SoundExchange to distribute the

royalties paid by nonsubscription transmission services, preexisting satellite digital audio



radio services, new subscription services, and business establishment services during any

portion of the period October 28, 1998, through March 31, 2004, using the proxy of the

reports of use filed by the three preexisting subscription services for those same periods.

Notice of Proposed Rulemaking in Notice and Recordkeeping for Use of Sound

Recordings Under Statutory License, Docket No. RM 2002-1F, 69 Fed. Reg 42007 (July

13, 2004). The parties filing comments in response to this notice ofproposed rulemaking

generally supported the use of the proposed proxy. See Comments of SoundExchange,

Inc. in Docket No. RM 2002-1F (Aug. 12, 2004).

On September 30, 2004, the Copyright Office published a final rule authorizing

SoundExchange to distribute royalties paid for the period October 28, 1998, through

March 31, 2004, using the reports ofuse filed by the three preexisting subscription

services as a proxy, Final Rule in Notice and Recordkeeping for Use of Sound

Recordings Under Statutory License, Docket No. HM 2002-16, 69 Fed. Reg. 58261 (Sep.

30, 2004).

Throughout this rulemaking, SoundExchange has sought the adoption of

regulations that would require statutory licensees to provide comprehensive reports ofuse

detailing each sound recording transmitted under statutory license or under the exemption

set forth in 17 U.S.C. g 114(d)(1)(C)(iv) (so-called "census reporting") so that the

copyright owners of and the performers on transmitted sound recordings could be paid

for the use of those recordings. The Copyright Office, when it adopted interim

regulations specifying notice and recordkeeping requirements, rejected SoundExchange*s

request for census reporting, at least initially. See Interim Regulations, 69 Fed. Reg. at

11522 (Mar. 11, 2004). According to the Copyright Office, "[ajlthough the ultimate oal



is to require comprehensive reporting on each performance a webcaster makes, that goal

is not achievable at this time. Therefore, the regulations announced today will not require

year-round reporting, but only reporting for certain periods during the year, and the

information that webcasters must provide will be less comprehensive than copyright

owners desire." Id. (emphasis added). In adopting sample reporting, however, the

Copyright Office acknowledged that there would be an imperfect distribution of royalties

depriving both copyright owners and performers ofcertain royalties. Id.

SoundExchange believes that the sample reporting permitted under the Interim

Regul'ations may result in the non-payment of royalties to over thirty percent of the

performers entitled to such royalties. See Reply Comments of SoundExchange, Inc. in

Docket No. RM 2002-ID at Exhibit A (Dec. 22, 2003). Excluding so many performers

from the royalties to which they are entitled seems antithetical to the intent of the

statutory license, and SoundExchange respectfully requests that any requirements that

result in the exclusion of so many performers be corrected with the adoption of final

regulations.

III. DISCUSSION OF PROPOSED FORMAT AND DELIVERY
SPECIFICATIONS

The Copyright Office has requested comments on a number of issues surrounding

the mechanics of data reporting pursuant to the statutory licenses. SoundExchange

responds to those questions and several other issues below.

A. Orzanizine and Formatting the Data

The Copyright OCice stated in the Interim Regulations that "[o]nce final regulations are implemented,
vear-round census renortina is likelv to be the standard measure rather than the oeriodic renortina that will
now be oermitted on an interim basis." 69 Fed. Reg. at l 1526 (emphasis added).



1. Electronic Delive

The Copyright Office has proposed that services be required to provide reports of

use to SoundExchange in electronic form. April 27'" NPRM, 70 Fed. Reg. at 21706.

SoundExchange supports this proposal. The Copyright Office has noted that it would be

"cumbersome, expensive, and of little or no value to the royalty distribution process" for

SoundExchange to receive reports ofuse in anything other than electronic format. Id.

We agree.

In order for SoundExchange to process the hundreds of millions ofperformances

that are likely to be reported by statutory licensees, SoundExchange must be able to

utilize automated, economical data processing systems that facilitate the accurate and

efficient distribution of royalties. Without electronic dehvery of reports of use,

SoundExchange would have to enter manually all of the information contained in the

hard-copy reports of use submitted by all statutory licensees. Entering approximately

five separate data elements for each sound recording transmitted by each licensee would

require SoundExchange to enter millions of data points per reporting period at an

enormous cost. These costs would in turn result in fewer royalties being paid to

copyright owners and performers as they would be covered by the royalties paid by

statutory licensees.

In light of the extraordinary costs and burdens that would be imposed upon

copyright owners and performers if services were permitted to deliver reports of use in

hard copy rather than electronically, SoundExchange believes that statutory licensees

must be required to deliver reports ofuse electronically.
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2. Use of a S readsheet

The Copyright Office has proposed that statutory licensees be permitted to

complete a report of use using a widely marketed electronic spreadsheet. April27'PRM,

70 Fed. Reg. at 21706. SoundExchange originally opposed the use of

spreadsheets on three grounds: (1} spreadsheet data is not readily readable by Extraction,

Transformation and Loading ("ETL") software and would therefore create an undue

burden on SoundExchange to convert the spreadsheets into useable format; (2)

proprietary spreadsheets may lock SoundExchange into proprietary software or a version

of software that may not be supported in the future by the manufacturer, potentially

requiring SoundExchange to support discontinued software; and (3} the size limitations

for spreadsheets could result in the loss of data or the inaccurate recordation of data, and

require the submission of multiple reports ofuse from a licensee for one reporting period.

Comments of SoundExchange in Docket No. RM 2002-18 at 6 (Sep. 30, 2002).

SoundExchange interprets the April 27 NPRM as not permitting statutory

licensees to submit reports ofuse in a spreadsheet format. See 70 Fed. Reg. at 21706.

Rather, SoundExchange understands the Copyright Office to be proposing that

SoundExchange create templates for at least two popular spreadsheet programs,

Microsoft's Excel and Corel's Quattro Pro, that would enable statutory licensees to

record data elements for transmitted sound recordings using a spreadsheet, provided that

the licensee then convert the spreadsheet data into an American Standard Code for

Information Interchange ("ASCII") text file that could be submitted to SoundExchange

electronically. Id. If SoundExchange's understanding of the April 27 NPRM is correct,

11



then SoundExchange does not object to the proposal requiring SoundExchange to post

two spreadsheet templates on its Web site.

Following the Copyright Office's publication of the April 27'" NPRM,

SoundExchange contacted Microsoft to discuss the creation of a software macro for the

currently supported release of Microsoft Excel spreadsheets that would facilitate the

conversion of spreadsheet data into an ASCII text file. Microsoft has written the macro

for SoundExchange and SoundExchange has posted a template spreadsheet file on its

Web site. To access the template, a service should go to

htt://www.soundexchan e.com/licensee home.html and click on the appropriate service

category {e.g., "Commercial Webcasters/Simulcasters," "Noncommercial

Webcasters/Simulcasters," "Noncommercial Educational Entities," "New Subscription

Services," etc.) and then click on the link to "Reporting Requirements."

SoundExchange has not previously licensed or supported Corel's Quattro Pro but

will license that software and work with Corel to develop a macro that will similarly

enable a statutory licensee to use Quattro Pro to record the data elements required under

regulations and then convert the spreadsheet into an ASCII text file. Having never

worked with Corel before, SoundExchange cannot make any assurances as to how

quickly it may be able to obtain Corel's assistance but it does not foresee any significant

delays in being able to develop and post a Quattro Pro template on the SoundExchange

Web site.

SoundExchange agrees with the Copyright Office statement that services and not

SoundExchange should be responsible for obtaining technical support for the use of

spreadsheets. SoundExchange will work with licensees to ensure their prompt and

12



efficient delivery of reports ofuse, but it cannot accept an affirmative obligation to

provide technical support for spreadsheet softv are that it neither manufactures nor

maintains.

3. Format Specification

a. Flexibilitv and Evolving Standards

The Copyright Office has stated that there are no "universal methods of operation

or uniform business standards" for the format and delivery specifications for reports of

use. April 27 NPRM, 70 Fed. Reg. at 21706. While the Copyright Office's statement is

correct, world-wide reporting standards are developing as a result of the demand by

certain services for licenses to make global transmissions. In response to the demands of

transmitting entities, the International Federation of the Phonographic Industry ("IFPI")

has been facilitating the development of license protocols that would permit a collecting

society in one country to license transmitting entities in that country to make

transmissions into the territory of another signatory collecting society. This so-called

"world-wide reciprocal agreement" will likely include standards for the electronic

delivery ofdetailed reports ofuse of sound recordings to the collecting society granting a

transmitting entity the right to make extra-territorial transmissions. These standards are

likely to require census as opposed to sample reporting, detailed identification

information per sound recording, and information on the territory of reception.

SoundExchange is participating in the effort to develop the world-wide reciprocal

agreement so that U.S.-based webcasters will be able to make transmissions into foreign

territories without risking liability for infringement. If SoundExchange does offer such

licenses to U.S.-based webcasters (or non-U.S.-based webcasters who seek a license from

13



SoundExchange), then SoundExchange will likely be obligated to require reports of use

consistent with the specifications established for the world-wide reciprocal agreement,

which specifications will likely be more comprehensive than those established in the

Interim Regulations or proposed in this notice ofproposed rulemaking. SoundExchange

is open to discussing the evolving international standards with any interested parties in

the event they wish to develop reporting protocols that go beyond what is required under

federal regulations.

b. File Naming

SoundExchange agrees with the Copyright Office proposal that file names must

be appropriately titled and contain the name of the service followed by a start and end

date. Because the Copyright Office's Interim Regulations permit services to report two

seven-day periods per calendar quarter, however, SoundExchange believes the dates to be

used in a file name should be the dates of the actual period for which sound recording

information is being provided versus the start and end date of the relevant calendar

quarter. If a service does not report fourteen consecutive days within a calendar quarter,

then SoundExchange requests that the service provide two separate reports ofuse per

reporting period.

For example, ifa service provided reporting information for the periods January

15-21, 2005, and March 7-13, 2005, then SoundExchange believes it would be

insuf5cient for the service to name a file as "AcmeMusicCo010'1 2004-31032004.txt."

SoundExchange would instead request two files titled as follows:

AcmeMusicCo15012005-21012005.txt

7n the sample file name included in Section B.l of the April 27 NPRM, the Copyright OtTice used the
naine AcmeMusicCo01102004-07012004.txt. SoundExchange notes that the date range in this file name is

14



AcmewusicCo07032005-13032005.txt

If regulations do not require a statutory licensee to identify the specific dates for

which a report ofuse is being provided, then SoundExchange may have no way of

knowing whether a service actually reported fourteen days of data per calendar quarter.

If the report of use is titled for a specific week or two weeks, however, then

SoundExchange may be able to verify the sufficiency of the report of use by

extrapolating from the number of songs transmitted or the volume of usage (e.g., ATH

compared to publicly available Total Time Spent Listening figures),

In suggesting that statutory licensees be permitted to provide two reports of use

for a reporting period — where the service does not report two consecutive seven-day

reporting periods in a calendar quarter — SoundExchange is amending its previous

proposal that would limit a service to one report of use per reporting period. See April

27 NPRM, 70 Fed. Reg. at 21707 ("SoundExchange desires only one file per statutory

license."). SoundExchange's request for one report of use per reporting period preceded

the Copyright Office's adoption of the Interim Regulations, which permitted statutory

licensees to report two periods of seven consecutive days for each calendar quarter,

Interim Regulations, 69 Fed. Reg. at 11526 (codified at 37 C.F.R. 270.3(c)(3)). If

licensees are permitted to submit two seven-day reporting periods that are not contiguous,

then SoundExchange respectfully requests that file names include the start and end dates

for the period for which sound recording information is being reported instead of the start

and end date of the calendar quarter.

October I, 2004 to January 7, 2004. we suspect that this incorrect date range resulted from the
transposition of the one and the zero in the third and fourth places in the first date range. The correct date
range is probably 01012004-07012004.
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As a new matter, SoundExchange respectfully requests that statutory licensees be

required to deliver a separate report of use for each transmission category under which

they operate (e.g., an eligible nonsubscription service and a new subscription service, or a

preexisting satellite digital audio radio service and new subscription service). This

proposal is necessary because statutory royalties paid by a service (and calculated on

discrete statements of account) should be allocated according to the transmissions made

pursuant to that category. Without multiple reports of use, however, SoundExchange

would be unable to allocate properly the royalties paid per transmission category, even

where the sound recordings transmitted under different categories varied greatly.

If a service is operating under multiple transmission categories, then the reports of

use delivered by a service should indicate the transmission category in the file name.

This will prevent a service from giving multiple reports of use the same name if they are

provided for identical seven- or fourteen-day reporting periods. SoundExchange

proposes that the transmission category be identified in the file name after the date range,

separated from the date range by an underscore (not a space), as follows:

AcmeMusicCo15012005-21012005 H.txt

AcmeMusicCo07032005-13032005 K.txt

SoundExchange is only requesting the identification of the transmission category

in a file name where a service makes transmissions in more than one category so as not to

burden services already providing reports of use without the transmission category code.

8 SoundExchange notes that the transmission categories established in the Interim Regulations do not
include a transmission category for preexisting satel! ite digital audio radio services. See interim
Regulations, 69 Fed. Reg, at I I 530 (codified at 37 C.F.R $ 270.3(c)(2)(ii)(A)-(K) This may be the result
of SoundExchange and the preexisting satellite digital audio radio services asking the Copyright Office to
abstain from adopting recordkeeping requirements for the satellite services, a request the Copyright Office
rejected.



However, SoundExchange would prefer if all services reported the transmission category

following the end date of the seven or fourteen consecutive day reporting period.

c. ~ile Tvie

SoundExchange agrees v ith the proposal to require the delivery of files in ASCII

format. As SoundExchange noted in its comments of September 30, 2002, ")t]he ASCII

format has been in use since the early 1960s and is one of the most widely adopted

formats for the reporting of alphanumeric data. Every computer operating system

supports ASCII text files and nearly every database management system supports the

import of ASCII text files." Comments of SoundExchange in Docket No. RM 2002-1B

at 5 (Sep. 30, 2002).

SoundExchange has already invested millions of dollars in developing systems

that process the reports ofuse in ASCII format provided by the three preexisting

subscription services as well as many other licensees who are providing reports of use

voluntarily or under mandatory, non-Copyright Office reporting requirements. If an

alternative file type were permitted, then SoundExchange and the copyright owners and

performers for whom it collects royalties could be required to spend additional sums to

develop a second — and unnecessary — data processing system.

SoundExchange respectfully requests that regulations continue to require the

delivery of reports of use in ASCII format.

d. Delive Mechanism

As a proponent of permitting statutory licensees to elect one of several methods

for delivering reports of use that best suits the licensee's particular needs and capabilities,

SoundExchange supports the Copyright Office's proposal to give statutory licensees four



options for delivering reports of use: File Transfer Protocol ("FTP"), Electronic Mail

("e-mail"), Compact Disk-Read Only Memory ("CD-ROM"), and Floppy Diskette.

SoundExchange understands that some services may wish to deliver their reports ofuse

in a method not proposed by the Copyright Of5ce. Although SoundExchange does not

support a regulatory expansion of the methods of delivery beyond the four proposed by

the Copyright Office for cost reasons, SoundExchange invites statutory licensees to

contact it to discuss alternative delivery methods with the understanding that

SoundExchange will have sole discretion to decide whether non-mandatory delivery

methods will be accepted and supported.

SoundExchange also wishes to note that in at least two instances in the April 27

NPRM the Copyright Office mentions the delivery of data to more than one designated

agent. See 70 Fed. Reg. at 21706 ("The Copyright Office is proposing four separate

means for delivery of data to receiving and designated agents."); ("A report ofuse

contained on a floppy diskette... should be delivered to the addresses identified for the

receiving and designated agents."). Presently, SoundExchange is the only agent

designated by the Copyright Office to distribute royalties paid under the Section 112 and

Section 114 statutory licenses. If in the future multiple agents are designated by the

Copyright Royalty Judges to distribute statutory royalties, then SoundExchange believes

that statutory licensees must be required to deliver their reports ofuse directly to the

receiving agent and each designated ament, and the receiving agent and each designated

agent should have no obligation to provide any service's report ofuse to any other



designated agent. Requiring SoundExchange to deliver reports ofuse to another

designated agent, if any, would be unwarranted and, if statutory licensees acting as

willing buyers in the statutory license marketplace support multiple designated agents,

then they must accept the obligation to deliver their reports ofuse to each designated

agent, whether there are two or two thousand such entities. 10

i. Web Site Delivery of Reuorts of Use

The Copyright Office has asked for comment on whether delivery of reports of

use via Internet Web sites should be permitted. April 27 NPRiV, 70 Fed. Reg. at 21706.

SoundExchange does not currently support the delivery of reports of use via an Internet

Web site, although SoundExchange does support FTP delivery.

SoundExchange has explored a web-based solution that would allow delivery of

reports ofuse via a secure portal offered and maintained by a third party, but the costs for

rolling out such a service — including hosting and management — is not something

SoundExchange is prepared to incur at this time. SoundExchange would consider such a

delivery mechanism if statutory licensees were required to bear the costs for a fifth

delivery mechanism, but absent a shifting in the burden ofpaying for this additional

See Comments ofSoundExchange at 16-19 (Sep. 30, 2002). By noting the Copyright Office's reference
to multiple designated agents, SoundExchange in no way admits to the need for or the efficacy ofa
multiple designated agent system.
'oundExchange has previously stated its belief that statutory licensees and not SoundExchange should
bear the burden ofproviding multiple designated agents with copies ofreports ofuse required under
governing regulations:

IfSoundExchange is required to make duplicate copies ofeach report ofuse, it is also possible
that the other Designated Agents may question the integrity of those copies or seek to hold
SoundExchange liable for any errors that result from the making ofduplicate copies.
SoundExchange should not be put in the position ofhaving to certify the accuracy and
completeness ofany report ofuse that couldjust as easily — and more efficiently — be provided by
the authoring statutory licensee.

Id. at 18 (Sep. 30, 2002).
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option, SoundExchange believes the regulations should not require report delivery

through Internet Web sites.

SoundExchange is already incurring the cost to support four methods for data

delivery and has previously noted that each time it incurs a cost to facilitate the data

reporting obligations of statutory licensees, it reduces the royalties available for

distribution to performers and copyright ov ners. Performers and copyright owners

should not have to incur unlimited costs to solve the problems of those entities enjoying

the benefits of the statutory license.

ii. File Transfer Protocol Delive of Re orts of Use

The Copyright Office has proposed permitting statutory licensees to deliver

reports of use using FTP and that SoundExchange be required to "post on a publicly

available portion of its Web site instructions for applying for a username and password

and access and delivery instructions for FTP." ld. SoundExchange is already accepting

FTP delivery of reports of use from numerous statutory licensees, and supports this

Copyright Office proposal. SoundExchange will post on its Web site the necessary

information for FTP delivery.

Statutory licensees wishing to deliver reports ofuse using FTP prior to the

Copyright Office's adoption of regulations need only send a request to

re orts soundexchan e.com requesting an account and further instructions for delivery.

SoundExchange respectfully requests that the Copyright Office adopt a regulation

that grants SoundExchange fifteen (15) business days within which to respond to a

written request for a username and password, not simply fifteen (15) days,
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iii. Electronic Mail Deliverv of Reports ofUse

The Copyright Office has proposed allowing statutory licensees to deliver reports

ofuse using electronic mail. Id. SoundExchange supports this proposal provided there is

a single report ofuse per seven-day reporting period less than ten megabytes in size. ll

The Copyright Office has proposed that in instances where reports ofuse are

delivered as an e-mail attachment, the service must provide its "full address." ld. at

21707. Because the Section 114 statutory license is not limited to transmitting entities

located in the United States, SoundExchange respectfully requests that regulations

require statutory licensees to provide country name as part of a "full address" for non-

U.S.-based services.

The Copyright Office has proposed that SoundExchange be required to

acknowledge receipt of e-mail delivery of reports of use "as soon as possible through use

ofan auton|ated reply e-mail to the delivering party." Id. SoundExchange supports this

proposal with the understanding that the acknowledgement of a report ofuse is not an

admission that the delivered report of use is compliant with governing regulations or that

the file is not corrupted in any manner. Because a report ofuse may not be analyzed

(through extraction, transformation and loading) by SoundExchange for weeks or months

following receipt due to the volume of reporting, the regulations should provide that

statutory licensee have an obligation to resubmit a compliant and readable file in the

event an acknowledged report is corrupted. Such flexibility should apply to all delivery

methods, not simply delivery via e-mail.

" The Copyright OiTice's commentary in the Notice ofProposed Rulemaking suggests that services "may"
compress an e-mail attachment. SoundExchange respectfully requests that compression ofattachments be
mandatory.
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iv. CD-ROM and Floppy Diskette Delivery of Reports
of Use

The Copyright Office has proposed that statutory licensees be permitted to deliver

reports of use using CD-ROMs or Floppy Diskettes. Id. SoundExchange supports this

proposal provided that SoundExchange have the right, in its sole discretion, to retain or

destroy the physical product on which reports of use are delivered. See Comments of

SoundExchange at 9 (Sep. 30, 2002). SoundExchange should not have to incur the

additional time and expense of returning product to a statutory licensee v hen there are

product-free delivery methods available to licensees.

SoundExchange also supports the Copyright Office proposal that a service may

only deliver a report of use on a CD-ROM or floppy diskette if the entire report of use fits

onto a single physical product. As SoundExchange noted previously, "[c]ompiling

reports ofuse for an accounting period from multiple products for one licensee could

result in the loss of data and would likely require the allocation of significant time and

resources for such an effort " Id.

v. File Contents

The Copyright Office has proposed that statutory licensees have the option of

submitting reports ofuse with or without headers at the discretion ofthe service. April

27 NPRM, 70 Fed. Reg. at 21707. SoundExchange prefers the delivery of reports of use

with headers but will support files submitted without headers because (1) this is the

convention that was adopted for the reports ofuse provided by the preexisting

subscription services and SoundExchange has already developed systems to receive and

process reports without headers, and (2) providing non-preexisting subscription services

with the option ofutilizing products developed for the preexisting subscription services is



a reasonable accommodation to statutory licensees. See Comments of SoundExchange in

Docket No. RM 2002-1B at 7-8 (Sep. 30, 2002).

Certain services have objected to the amount of information that must be included

in reports of use with headers. See April 27'" NPRM, 70 Fed. Reg. at 21707. According

to the Copyright Office, these services have "advocate fd] a 'fiexible'pproach to headers

that only identifies the fields of data being reported... and permits such headers to be

embedded in the file as the first line of data or provided in a separate file." Id,

SoundExchange objects to modifying the proposed format of files with headers

because such modifications are unnecessary. As the Copyright Office has noted, those

services who find including thirteen rows of information at the beginning of each report

ofuse "unduly burdensome may instead choose to submit their data without headers." Id.

at 21708.

SoundExchange also objects to the proposal to give statutory licensees the right to

provide "multiple files of data and require the agent receiving the data to match up, or

overlay, the data from one file to another." Id. at 21707. SoundExchange believes that

the Copyright Office has properly identified the problem of allowing licensees to deliver

a report of use for a single reporting period in multiple files: "[a]llowing submission of

multiple files ofdata will... unduly burden the agent processing the data and likely

result in confusion and a high error rate in attempting to overlay the data." Id. at21708.'2

SoundExchange had at one time proposed regulations that would have required statutory licensees to
provide two reports ofuse per reporting period: a "playlist log" and a "listener log." SoundExchange was
prepared to overlay the listener log (a non-user specific log that would identify when someone was
receiving a transmission but not the identity of the person or entity receiving the transmission) with a
playlist Iog (a log detailing the identification of each sound recording transmitted). Due to the
overwhelming outcry from statutory licensees, however, SoundExchange withdrew this proposal See
Reply Comments of the RIAA at 7'-79 (Apr. 26, 2002). It is interesting that certain entities, including
those who objected to SoundExchange's original proposal, are now seeking a regulation that would require
SoundExchange to overlay a Iog of transmission data with playlist information.
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Statutory licensees have sole possession of the data they transmitted, and SoundExchange

should not have to overlay one file on top of another in the hopes ofobtaining accurate

information on the sound recordings transmitted and the number of times such recordings

were transmitted.

SoundExchange agrees with the Copyright Office that the advocates of the

multiple-file option have failed to demonstrate "that such a practice can be done

efficiently without significant error and expense" to SoundExchange. Id. at 21707.

SoundExchange therefore respectfully requests that this option be rejected.

With respect to specific information to be reported in a file with headers,

SoundExchange notes the following:

Address Information — the fourth row of a report with headers should
include the city, state, zip code and count name of the service submitting
the report ofuse. As the Section 114 statutory license is not limited to
entities located in the United States, the exclusion of the country name
would provide SoundExchange with an incomplete mailing address for
non-U.S.-based licensees.

Start of reporting period — as noted above, SoundExchange recommends
that the seventh row of a report with headers contain the beginning date of
the seven or fourteen-day period being reported and not simply the first
day of the calendar quarter for which the report ofuse is being provided.

End of reporting period — SoundExchange recommends that the eighth
row of a report with headers contain the ending date of the seven or
fourteen-day period being reported and not simply the last day of the
calendar quarter for which the report ofuse is being provided.

Text indicators — the eleventh row of a report wiith headers is for the
identification of the text indicator, the one-character symbol that must be
unique and never found in a report's data content. In order to avoid any
confusion, SoundExchange respectfully requests that any final regulations
make clear that text indicators should be used to delineate the beginning
and end of a text field, which may include the name of the service, the
transmission category, the artist, the song title, the album, etc., even if
such names are comprised ofnumbers only or contain numbers (e.g,, 3
Doors Down).



c Field delimiters — the twelfth row of a report with headers is for the
identification of the field delimiters, the character that delineates the end
of a data field. In order to avoid any confusion, SoundExchange requests
that any final regulations make clear that if a tab is used as the delimiter,
the word "TAB" should be used in the twelfth row.

Table summarizing the first thirteen rows of a file with headers—
SoundExchange respectfully requests that any table included with the
publication of an order establishing format and delivery specifications for
reports ofuse be updated to reflect the comments identified above and not
include periods at the end of an entry in the "Example" column.
SoundExchange is concerned that the inclusion ofperiods in a summary
table may cause certain statutory licensees to similarly include periods at
the end ofeach of the first thirteen rows ofdata in a report with headers.

With respect to the specific information to be reported in a file without headers,

SoundExchange notes the following:

c Carets — SoundExchange respectfully requests that the statement "Carets
(") should surround strings" should be clarified to say "Carets ( ) should
be used as the text indicator, surrounding alphanumeric data elements such
as service name, transmission category, channel name, artist, song title,
album. Text indicators should be used to delineate the beginning and end
of a text field, which may include the name of the service, the
transmission category, the artist, the song title, the album, etc., even if
such names are comprised ofnumbers only or contain numbers (e.g., 3
Doors Down)."

o Abbreviations — in order to avoid confusion in the reporting of
alphanumeric data, SoundExchange respectfully requests that final
regulations indicate that the use ofan underscore in regulations represents
a space unless otherwise indicated, but the underscore should not be in
reported data. For example, a space should appear between a first and last
name, and the performer Jennifer Lopez should be reported as
"JENNIFER LOPEZ" in a report ofuse even if the draft regulations use
the convention "JENNIFER LOPEZ" where the "underscore" signifies a
space.

e. Reporting Actual Total Performances
or Aaereeate Tuning Hours

In the Interim Regulations, the Copyright Office gave statutory licensees the

option of reporting either "[tjhe actual total performances of the sound recording during

the reporting period or, alternatively, the (A) Aggregate Tuning Hours; (8) Channel or
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program name; and (C) Play frequency." Interim Regulations, 69 Fed. Reg. at 11530

(Mar. 11, 2004) (codified at 37 C.F.R. 270.3(c)(2)(vi)). SoundExchange respectfully

requests that the regulations clarify that whichever reporting method is selected (e.g.,

actual total performances or ATH), that option must be used throughout a report ofuse

and, preferably, for an entire year.'f statutory licensees are permitted to report

Aggregate Tuning Hour information for the transmission of some sound recordings and

actual total performances for other sound recordings in the same report ofuse,

SoundExchange's royalty distribution system would not be able to accurately apply and

allocate royalties received for those various performances.

B. Exhibits

To assist statutory licensees in data reporting, SoundExchange has updated its File

and Reports ofUse Delivery Specifications document originally submitted as Exhibit A

to the Comments of SoundExchange dated September 30, 2002. The updated File and

Reports of Use Delivery Specifications document is attached hereto as Exhibit B.

SoundExchange has also created the Excel template requested by the Copyright

Office. A printout of that template is attached hereto as Exhibit C.

SoundExchange also suggests minor revisions to the proposed regulations

included in the Copyright Of5ce's notice ofproposed rulemaking, 37 C.F.R. Part 270.

The proposed revisions are noted in Exhibit D. A clean version of SoundExchange's

proposed regulations is included as Exhibit E.

" Certain eligible nonsubscription services and new subscription services were required to make an
election covering an entire License Period when they chose among per performance, ATH or percentage of
revenue options for calculating statutory liability. See 37 C.F.R. g 262.3(b). The License Periods were
2003-2004 for eligible nonsubscription transmission services and 1998-2004 for new subscription services.
See Final Rule in Docket Nos. 2002-1 CARP DTRA3 and 2001-2 CARP DTNSRA, 69 Fed. Reg. 5693
(Feb. 6, 2004).



SoundExchange will gladly make an electronic version of these comments or its

Exhibits available upon request.

IV. CONCLUSION

SoundExchange appreciates the Copyright Office's efforts to adopt recordkeeping

regulations that meet the statutory requirement that licensees provide copyright owners

(and performers) with reasonable notice of the use of sound recordings under statutory

license. The electronic delivery of reports ofuse by statutory licensees in a standardized

format is essential if copyright owners and performers are to receive a substantial

percentage of the royalties paid by licensees undiminished by the costs of royalty

collection and distribution. Without standardized and robust reporting requirements,

there is simply no economical way to ensure that those performers and copyright owners

whose works have been performed will be compensated for those performances.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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SoundExchange looks forward to working with the Copyright Royalty Judges and

statutory licensees on the implementation of final regulations consistent with the format

and delivery specifications proposed by the Copyright Office.

Respectfully submitted,

SOUNDEXCHANGE, INC.

R. Gree stein
G neral Cou sel
SoundExchange, Inc.
1330 Connecticut Avenue, N.W.
Suite 330
Washington, K).C, 20036
Phone: 202.828.0126
Fax: 202.833.2141

Dated: May 27, 2005
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COMMENTS OF SOUNDEXCHANGE, INC.

SoundExchange, Inc. ("SoundExchanae"), a nonprofit organization incorporated in the

State ofDelaware and jointly controlled by representatives ofsound recording copyright owners

and performers through an eighteen-member board of directors, on behalf of itself and the tens of

thousands of copyright owners and performers on whose behalf it collects and distributes

statutory royalties, respectfully submits these Comments in response to the Copyright Royalty

Board's ("Board") Supplemental Request for Comments for Notice and Recordkeeping for Use

of Sound Recordings Under Statutory License, Docket No. RM 2005-2, published in the Federal

Register on 3'uly 27, 2005. 70 Fed. Reg. 43,364 ("Sunnlemental Request'*).

INTRODUCTION

SoundExchange appreciates the Board's efforts to establish format and delivery

specifications for reports ofuse that satisfy the statutory requirement that copyright owners

receive "reasonable notice of the use of their sound recordings*'nder statutory license.

17 U.S.C. gg 114(f)(4)(A), 112(e)(4). SoundExchange has worked diligently to develop a

royalty collection and distribution system that operates efficiently and effectively, enabling

copyright owners and performers to receive timely royalty payments with limited administrative

cost while at the same time providing licensees with the tools they need to fulfill their statutory

obligations,

To operate efficiently and effectively, SoundExchange relies on automated technology.

SoundExchange's custom-built computer system is capable ofcollecting the large amounts of

data reported by the hundreds or thousands of services that are making or will be making digital

audio transmissions of sound recordings under statutory license, and then processing that data to

calculate the amount of royalties to which each of the tens ofthousands ofcopyright owners and

performers is entitled. To process this enormous amount of information with as minimal

administrative cost as possible, SoundExchange must receive data in a single standardized

format, which is consistent with standard business practices for automated data exchange. The



harm that would be caused by any type of "flexible" formatting requirements cannot be

overstated — without significantly reducing the costs for webcasters, such "flexible" formatting

would dramatically increase SoundExchange's costs, taking money out of the pockets of the

statute's beneficiaries — artists and record companies.

In the comments below, we have attempted to respond to the Board's request for more

detailed information regarding the notice and recordkeeping requirements proposed by the

Copyright Office in its April 27, 2005 Notice ofProposed Rulemaking ("NPRM") and for

reports Rom consultants. To that end, we submit the Declaration of Shane Sleighter (attached

hereto as Ex. A), a vendor with substantial experience in sofbvare development. Mr. Sleighter

explains in detail why SoundExchange's computer system needs incoming data to conform to

fixed format and delivery specifications. Indeed, fixed format and delivery specifications are the

norm for organizations that process large quantities of electronically transmitted data, including

the U.S. Government. Mr. Sleighter also provides detailed responses to each of the Board's

specific factual questions, with the exception of a few to which his areas of expertise do not

relate. We have answered the questions outside ofMr. Sleighter's expertise.

We also submit the Declaration of Barry M. Massarsky (attached hereto as Ex. B), the

founder and principal ofBarry M. Massarsky Consulting, Inc,, to address another issue of

enormous significance — whether a system of sample reporting is an adequate substitute for the

census reporting SoundExchange has proposed and the Copyright Office indicated would be

appropriate under the statutory standard. Copyright Office Interim Regulations in Docket

No. 2002-1E, 69 Fed. Reg. 11,515, 11,526 (Mar. 11, 2004) ("Once final regulations are

implemented, year-round census reporting is likely to be the standard measure rather than the

periodic reporting that will now be permitted on an interim basis."). The short answer is that

sample reporting is insufficient, is inconsistent with the statute itself, and will seriously harm

many artists who will not receive compensation for the use of their works. As Mr. Massarsky's

Declaration sets forth in detail, he conducted a study of the impact of sample reporting on the



accuracy with which sound recording performances are reported, and concluded that sampling

would result in massive underreporting of the copyright owners and performers whose sound

recordings are actually performed. To avoid this harm, which undermines the purpose of the

statute, and to accurately identify the copyright owners and performers who are entitled to

statutory royalties, census reporting is essential.

RKSPONSKS TO LEGAL AND POLICY QUESTIONS

SoundExchange responds to the Board's legal and policy questions first because our

responses to these "questions of a more general nature," Supplemental Request, 70 Fed. Reg, at

43,368, reflect principles that guide and inform our responses to the Board's specific factual

questions that are of a more technical nature.

Did Congress, in 17 U.S.C. 114(f)(4)(A) and 112(e)(4), require the Copyright Royalty
Judges to prescribe particular formatting and delivery requirements at the level of
detail described in the April 27, 2005, notice of proposed rulemaking? Is there some
relevant set of Internet conventions or practices that could guide the Board iu
setting data submission standards here?

The statute's text, purpose, and legislative history — as well as the practical reality of the

exchange ofmassive amounts of data in electronic form — compel the conclusion that the CRJs

must prescribe formatting and delivery requirements. Sections 112 and 114 of the Copyright Act

require those using copyrighted sound recordings under the statutory licenses to compensate

copyright owners and requires the Copyright Office to provide "reasonable notices ofuse."

114(f)(4){A) and 112{e){4). The legislative history of the Copyright Royalty and Distribution

Reform Act of2004 explains that the purpose of recordkeeping is '*to insure the proper use of the

|section 112 and 114] license[s] and to insure proper payment to the proper parties." H.R. Rep.

No. 108-408, at 42 (2004), reprinted in 2004 U.S.C.C.A.N, 2332, 2357.

Satisfying these statutory requirements and fulfilling the statute's purposes requires the

Board to establish detailed procedures and formats. Proper payment requires SoundExchange to

receive reports ofmillions of performances of copyrighted sound recordings whose performers



and owners are entitled to paytnent. As the Copyright Office recognized in the April 27, 2005

NPR1VI, the most efficient method of transmitting reports of use is electronically, 70 Fed, Reg. at

21,706. That fact cannot be seriously disputed given the mass of information SoundExchange is

charged with processing in order to collect and distribute royalty payments for digital

performance of sound recordings.'oreover, the requirements for reports of use submitted

electronically necessarily involve details technical in nature. Although SoundExchange has

employed its best efforts to reach agreement with the licensees who have objected to our

proposed format and delivery specifications, we have been unable to do so. It is therefore2

incumbent upon the Board to establish the requirements that will insure that SoundExchange

receives from licensees the information it needs "to insure proper payment to the proper parties"

as well as the information copyright owners need "to insure proper use of the [statutory

licensesj."

'n this day and age, any other notice would be unreasonable as well as contrary to the very nature of the digital
medium giving rise to the statutory liability, and thus arbitrary and capricious. Indeed, many businesses such as
banks, and in some instances the U.S. government, require transmissions of large amounts ofdata to be made
electronically. See, e.g., SunTrust Bank's File Specifications for Consumer Debits and Credits and for Corporate
Debits and Credits, (attached hereto as Exs. C and D), and Wachovia's Cash Management - ACH Formats
(updated Nov. 2002) (attached hereto as Ex. E); see also 8 C.F.R. g 217.7 (Department ofHomeland Security
requirement that airlines submit passenger information electronically via electronic mail (e-mail), or floppy
diskette); 30 C.F,R. ti 210.21 (Department Of the Interior electronic reporting requirements for reports to Minerals
Management Service),

We have discussed with College Broadcasters, Inc. {"CBI") that organi2'.ation's proposal of a joint request to
extend the deadline for filing supplemental comments with the Board and continue discussing the possibility of
settlement, and we understand that National Religious Broadcasters Music License Committee and Salem
Communications Corporation may also desire an extension. While SoundExchange agrees that negotiated
settlements are always preferred, we have not agreed to seeking an extension here because (i) our experiences to
date in attempting to reach agreement on the reporting requirements lead us to believe that a negotiated settlement
in an appropriate time frame is unlikely, and (ii) further delay in the adoption of reporting requirements adversely
harms the copyright owners and performers we represent. CBI and NRBMLC, as well as other small webcasters,
have not shown a willingness to provide reports that accurately rellect the breadth of their programming nor have
they agreed even on the need for electronic reporting. Because regulations establishing formatting requirements
for reports ofuse have not been issued, SoundExchange has been unable to distribute the millions of dollars in
royalties it has collected since April 2004. While some services have voluntarily submitted reports ofuse in a
format compatible with SoundExchange's system, e.g„Gore-Overgaard Broadcasting, Inc,, Live365, and
AOLRadio, see Sleighter Decl. $ B, others have transmitted royalty payments but not the reports of use
SoundExchange needs to be able to allocate the royalty payments among copyright owners and performers.
SoundExchange therefore urges the Board to proceed as expeditiously as possible in establishing reporting
requirements that will enable SoundExchange to distribute the undistributed royalties it is currently holding as well
as the royalties it will collect prospectively.



While SoundExchange appreciates the Board's discomfort with having to establish

regulations outside its "reservoir of traditional agency expertise," there is ample evidence from

the practices ofthe U.S. Government, as well as other large organizations, ofthe need for

regulations at the level of detail described in the NPRM. Examples of the U.S. government

organizations'etailed format and delivery specifications include specifications for child support

enforcement data exchange (attached hereto as Ex. F), and the standards posted on the FedeBiz

Web Site for status information on shipments of goods, (attached hereto as Ex. G, downloaded

from http://fedebiz.disa.mil/FILE/IC/FED/4030/856S/43f856sa.pdf), for customer account

analysis (primarily for banks), (attached hereto as Ex. H, downloaded &om

http://fedebiz.disamil/FEDICGET.html?FED3040), and for weapons systems data changes,

(attached hereto as Ex. I, downloaded &om

htto://fedebiz.disa.mil/FILE/IC/FED/4030/888w/43f888wa.pdf). Other organizations'imilarly

detailed format and delivery specifications include Arizona Department ofHealthServices'ospital
Discharge Data Reports, (attached hereto as Ex. I), SunTrust Bank's File Specifications

for Consumer Debits and Credits and for Corporate Debits and Credits, (attached hereto as

Exs. C and D), and Wachovia's Cash Management - ACH Formats (updated Nov. 2002)

(attached hereto as Ex. E). The National Institute of Standards and Technology ("NIST") has

explained the necessity ofdetailed standards for Electronic Data Interchange ("EDI") as follows:

Standards Required for EDI. From the point ofview of the standards needed, EDI
may be defined as an interchange between computers ofa sequence of
standardized messages taken from a predetermined set ofmessage types. Each
message is composed, according to a standardized syntax, of a sequence of
standardized data elements. It is the standardization ofmessage formats using a
standard syntax, and the standardization ofdata elements within the messages,
that makes possible the assembling, disassembling, and processing of the message
by computer.

Implementation ofEDI requires the use ofa family of interrelated standards.
Standards are reauired for. at minimum: (a) the syntax used to compose the
messages and separate the various parts ofa message, (b) types and definitions of
application data elements, most ofvariable length, (c) the message types, defined
by the identification and sequence of data elements forming each message, and



(d) the definitions and sequence of control data elements in message headers and
trailers.

Additional standards may define: (e) a set of short sequences ofdata elements
called data segments, (f) the manner in which more than one message may be
included in a single transmission, and (g) the manner of adding protective
measures for integrity, confidentiality, and authentication into transmitted
messages.

Federal Information Processing Standards 161-2 at 2 of 11 ("FIPS PUB 161-2") (NIST Apr. 29,

1996) (copy downloaded &om http://www.itl.nist.pov/fipspubs/fip161-2.htm (attached hereto as

Ex. K). (emphasis added); accord id. at 1 (describing EDI as "the computer-to-computer

interchange of strictlv formatted messages") (emphasis added).

As the NIST standards explain and the above examples of the government and private

business format specifications illustrate, EDI requires a standardized syntax using a sequence of

standardized data elements. Such strict formatting is necessary for data to be exchanged

electronically. SoundExchange's proposed format specifications, by requiring the use of specific

data elements in specific fields, are consistent with the federal government's approach to EDI, as

well as that ofother organizations.

NIST identifies the following primary objectives ofEDI:

a. to ease the interchange ofdata sent electronically by use ofcommon standards that allow for automated
message processing;

b. to promote the achievement of the benefits ofEDI: reduced paperwork, fewer transcription errors...
c. to promote migration to a universally used family ofEDI standards, in order to further Government efficiency

and to minimize the cost ofEDI implementation by preventing duplication ofeffort

Federal Information Processing Standards 161-2 at 4 (Ex. K). The principles on which SoundExchange bases its
proposed specifications are analogous:

First the adopted format ofthe reports ofuse must enable an agent designated to collect and distribute
statutory royalties to develop automated, economical data processing systems to facilitate the accurate
and efficient distribution ofroyalties. Second. the adopted formats must be based upon commonly
accepted standards for the electronic exchange ofdata between entities to facilitate such exchanges
and minimize any costs that may be required for the development ofnew delivery or processing
systems. Third the files should not be attributed with any operating system settings that do not allow
the file to be read using widely used data loading tools. Fourth, the adopted formats must be robust
enough to accommodate different fiIe sizes and delivery mechanisms.

Comments of SoundExchange in Docket No. RM 2002-IB at 4 (Sept 30, 2002).



2. Could a system of webcast sampling, analogous to the sampling performed by
performing rights societies in the context of broadcasting, meet the record-of-use
requirements of 17 U.S.C. 114(f)(4)(A) and 112(e)(4)?

As indicated by the attached Declaration of Barry M. Massarsky, (Ex. B), a system of

sample reporting similar to that prescribed by performing rights societies would deprive

tremendous numbers of recording artists and record labels of statutory royalties. A system of

sampling would not satisfy the requirement of 17 U.S.C. $ $ 114(f)(4)(A) and 112(e)(4) that

copyright owners receive "reasonable notice of the use of their sound recordings." By its nature,

a system of sampling would report only some and not all of the performances made under the

license, resulting in payment of some, but not all, performers and owners. That necessarily

conflicts with the statute's mandate that copyright owners and artists be paid for the use of their

works under the statutory license. Indeed, the regulations that the Board must implement present

a far different situation than voluntary agreements for reporting entered into by the performing

rights societies; whereas such organizations may be free to enter into agreements authorizing less

than census reporung, Congress did not authorize the Board to impose a system in which some

artists and copyright owners are denied compensation, even though their works are being used by

others.

In addition, as discussed below and in the Declaration of Barry Massarky, the inequities

of a sampling system in the context ofwebcasting are likely to far exceed any inequities that may

occur from the use ofsampling with respect to terrestrial radio broadcasts. Webcasters typically

utilize extraordinarily broad playlists, much broader than those of terrestrial radio broadcasters.

This is especially true with college radio stations. See, e.g., Comments ofHarvard Radio

Broadcasting in Docket No. RM 2002-1 at 5 (Apr. 5, 2002). Because of the breadth oftypical

webcaster playlists, a system of sampling would result in significantly inaccurate reporting of the

sound recordings that are actually performed by services making digital audio transmissions

under the statutory license.



In order to demonstrate the enormous unfairness that would be created by a system of

sampling, SoundExchange is providing the Declaration ofBarry Massarsky. Mr. Massarsky

compared (a) the sound recordings reported in a full census report ofuse covering January 1 to

March 31, 2005, that one service transmitted to SoundExchange, with (b) the sound recordings

identified in samples of that report ofuse. Based on the sample periods the performing rights

organization ASCAP would likely rely upon under its experimental Internet licenses, as well as

the argument of some webcasters for sample periods ofone to three days, Mr. Massarsky pulled

the following samples Rom the three-month "census" period: one week, the first three days of

the period, three non-consecutive days, and one day. Mr. Massarsky then directed a

SoundExchange employee to perform an automated comparison of (a) the data for each sound

recording identified in the full census report ofuse — viz., the sound recording title, record label

(the copyright owner), and artist name — with (b) the data for each sound recording captured in

each of the sample periods. The results are displayed in the Excel spreadsheets and graphs

attached to Mr. Massarsky's Declaration as Exhibits 1, 2, and 3.

As the spreadsheets and graphs illustrate, the percentage of copyright owners and

performers whose sound recordings are omitted increases significantly as the period measured

shifts from the full census period to the one-day sample period. For example, the one-day

sample omitted nearly 70% ofcopyright owners whose works were actually performed during

the census period. The three-days samples omitted nearly half (45.25% in the three-non-

" It is SoundExchange's position that there is no legal impediment to identifying the service that provided the report
ofuse. However, out ofan abundance of caution, we do not identify the service whose data Mr. Massarsky
analyzed in this Declaration. If the Board were to issue an order directing SoundExchange to reveal the service's
identity, we will readily do so.

See, e.g., Intercollegiate Broadcasting System, Inc. ("IBS") Comments in Docket No. 2002-1 at 4 & n.3 (undated,
but stamped as received Apr. 5, 2002); Harvard Radio Comments in Docket No. Rivi 2002-IH at 3 (May 27, 2005).

As explained in Mr. Massarsky's Declaration, the starting dates of each of the sample periods were randomly
selected using a computer randomization program.

A SoundExchange employee, rather than an employee ofBarry i%i. Massarsky Consulting, inc., performed the
comparison because SoundExchange maintains possession and control of the report ofuse.



consecutive day sample and 45.88% in the sample of the first three days of the census period) of

copyright owners whose works were performed. The one-week sample omitted nearly 30% of

the copyright owners whose works were performed, meaning that the sample captured only 70%

of the copyright owners whose works were actually performed.

The results for performers were comparable. In the one-day sample, over 70% of the

recording artists whose works were performed were missed, In the three-day samples, almost

half (47.92% in the three-non-consecutive day sample and 48.16% in the sample of the first three

days of the census period) of such recording artists were missed, and the one-week sample

missed over 31% of the recording artists whose works were performed during the three-month

period, In addition to the more than 70% ofperformers whose works were performed but would

not receive any compensation, the spreadsheets further show that using a sample ofone day out

of a three-month period would result in another more than 20% of recording artists whose works

were actua,lly performed being underpaid.'n addition to those performers who would not be

paid at all with a sample period of three days, using such a sample wouM also cause more than a

third (36,25% in the three-non-consecutive day sample period and 33.75% in sample of the first

three days of the census period) of recording artists to be underpaid, and a one-week sample

period would result in almost 40% of recording artists being underpaid. The large numbers of

performers and copyright owners who would be paid nothing or would be underpaid under a

system of sampling demonstrate that such a system is wholly insufficient to satisfy the statutory

requirement for records ofuse.

SoundExchange also references the results ofits 2003 analysis of the impact of sampling

prepared in support of its December 22, 2003, Reply Comments before the Copyright Office on

notice and recordkeeping. (The results of that analysis, Exhibit A to SoundExchange's

The percentage of artists who would be underpaid does not include artists who would be paid nothing at all
because they were not captured in the sample.
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December 22, 2003, Reply Comments in Docket No. 2002-1D, are attached hereto as attached

hereto as Ex. L) In that analysis, SoundExchange compared (a) full census reports of use

provided by the then-existing three preexisting subscription services ("PES") for the period

January 1 through March 31, 2002 (the "Studv Period") to (b) reports for various three-day and

seven-day sample periods pulled from the Study Period. The results of the three-day sample

were tremendously harmful to copyright owners and performers; anywhere from thirty to fifty-

three percent of the sound recordings reported by the PES on their reports ofuse for the Study

Period were omitted from the sample. Even in the seven-day sample, significant omissions still

occurred. According to SoundExchange's analysis, the seven-day sample omitted between

twelve and thirty-two percent of the sound recordings reported by the PES on their reports of

use.

The Copyright Office recognized in issuing the Interim Regulations for recordkeeping in

this proceeding that '"before [a designated agent] can make a royalty payment to a copyright

owner, tit] must know how many times the eligible digital audio service made use of the

tcopyright owner's] sound recording and how many listeners received it." 69 Fed. Reg. at

11,516; see also id. at 11,526 (recognizing that census reporting "is likely to be the standard

measure" provided in final recordkeeping regulations). The results ofMr. Massarsky's analysis

and SoundExchange's 2003 analysis demonstrate that a system of sample reporting is not

workable because it would not enable SoundExchange to know "how many times the eligible

digital audio service made use of the sound recordingfs and for which royalties are owed] and

how many listeners received it." Without this information, SoundExchange would lack the

means necessary to "insure proper payment to the proper parties," H.R. Rep. No. 108-408, at 42,

reprinted in 2004 U.S.C.C.A.N. at 2357; see also 17 U.S.C. g 114(g)(2) (requiring

SoundExchange to distribute royalties for sound recording performances among the copyright

owners of the sound recording, the featured recording artist or artists, and the non-featured

musicians and non-featured vocalists.) Indeed, Mr. Massarsky concluded that "a census of sound

11



recording digital performance data, rather than sampling analogous to that of ASCAP, is

necessary to accurately identify the copyright owners and artists whose sound recordings have

been performed and are entitled to royalties under the statutory license." Massarsky Decl. $ 35.

If sample periods such as those analyzed by Mr. Massarsky are adopted by the Copyright

Royalty Board, then those copyright owners and performers whose works are not captured in a

sample period would be paid nothing in a royalty distribution even though their works were in

fact performed under the statutory licenses. Because sample reporting would likely deprive

thousands ofcopyright owners and performers of the royalties which they are entitled to receive

from the digital audio transmission of their sound recordings, the Board lacks a record basis to

adopt sample reporting. To adopt anything other than census reporting would frustrate

Congress'ntent to ensure that all artists and labels are compensated for the use of their creative

works by services making reproductions or transmissions under a statutory license.

3. Under the provisions of any final rule adopted to implement the notice and record of
use requirements of 17 U.S.C. 114(f){4)(A) and 112{e)(4), either copyright owners (in
the form of their agent, SoundKxchange) or licensees will be burdened with having
to change their existing data systems. From a legal and a policy perspective, on
whom is it most appropriate to place these burdens? Is the court's discussion in
A m usement and Music Operators Association v. Copyright Royalty Tribunal, 676
F.2d 1144, 1154-55 (7th Cir. 1982), cert denied, 459 U.S. 907 (1982) {"depriv[ing]
copyright owners of increased remuneration for the exploitation of their works by
showing that some * * * operations will become unprofitable is " * * unsound and
unjust") pertinent to this inquiry?

The congressionally stated purpose of this rulemaking proceeding — to establish

formatting and specification requirements that will enable SoundExchange to collect records of

use with which it can pay copyright owners and performers the royalties they are entitled for

performance of their works — should determine the allocation ofburdens between

SoundExchange and the licensees concerning recordkeeping requirements. See H.R. Rep.

No. 108-408, at 42, reprinted in 2004 U.S.C.C.A.N. at 2357; accord 70 Fed. Reg. at 21,708 ("the

[Copyright Act] requires I the Boardj to adopt record ofuse regulations that will facilitate the

distribution of rovalties") (emphasis added). As the Copyright Office recognized, "while a

12



balancing ofboth owner and. user interests is desirable, [the Board] is ultimately charged with the

task of creating a svstem that will work." 70 Fed. Reg. at 21,708 (emphasis added).

For the system of collection and distribution of royalties to work, SoundExchange must

receive electronic data that is formatted such that sofbvare can "read" it and use it to allocate

royalties among copyright owners and performers. See Decl. of Shane Sleighter.

SoundExchange has already expended a tremendous amount of time and money — working with

many webcasters and with a goal of making data exchange as efficient as possible — to develop a

user friendly system that benefits licensees, copyright owners, and artists by keeping

administrative costs down for all concerned. SoundExchange's sofbvare system is like that of

other organizations that process large amounts of electronically transmitted data. Because

SoundExchange is the single entity designated to receive reports ofuse from the hundreds of

thousands ofservices that are or will be making digital audio transmissions ofsound recordings,

requiring licensees to conform their data submissions to a single, Fixed format is logical as well

as consistent with standard business practices. See, e.g., Expanded Federal Parent Locator

Service, Child Support Enforcement Network's Interstate Case Reconciliation Data Exchange

Specifications (attached hereto as Ex. F); draft standard for Customer Account Analysis posted

on the FedeBiz Web Site, (attached hereto as Ex. H, downloaded &om

httgJ/fedebiz.disa.mil/FEDICGET.html?FED3040); Arizona Department ofHealthServices'ospital

Discharge Data Reports, (attached hereto as Ex. J); SunTrust Bank's File Specifications

for Consumer Debits and Credits and for Corporate Debits and Credits, (attached hereto as

Exs. C and D); and Wachovia's Cash Management - ACH Formats (attached hereto as Ex. E).

Once licensees have gained experience using the established format and delivery specifications,

they will be able to conform their data submissions to those specifications fairly easily, thereby

minimizing the overall costs associated with reports ofuse.

The Copyright Office based its proposed rules for recordkeeping on what it found to be

"the essentials" for organization and formatting of reports ofuse and for delivering them to
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SoundExchange. 70 Fed. Reg. at 21,706. The Declaration of Shane Sleighter, Software

Development Manager for Acumen Solutions, Inc., as discussed in more detail below, explains

that SoundExchange's software system is unable to accommodate additional flexibility without

incurring substantial costs. Licensees should bear the burden of adapting to the "essential"

format and delivery specifications necessary for an efficient royalty collection and distribution

system.

Indeed, SoundExchange has already alleviated services of significant obligations and

burdens. The statutory licenses under sections 112 and 114 of the Copyright Act provide

services with a monumental benefit — the right to reproduce or transmit any sound recording

lawfully released in the United States without the obligation to negotiate directly with copyright

owners for those rights. But nowhere in Sections 112 or 114 are services granted the right to pay

royalties or deliver reports of use to a single entity rather than each copyright owner directly.

Instead, it was the copyright owners and performers who incurred the expense of creating

SoundExchange. If the copyright owners and performers had not undertaken this effort, then the

services themselves would have had to pay for the creation of one or more entities to handle

royalty collection and distribution, or incurred the cost ofpaying each copyright owner and

performer directly. See Determination ofRoyalty Rates and Terms for the Digital Performance

of Sound Recordings and Ephemeral Recordings, 67 Fed. Reg, 45,240, 45,266 (July 8„2002)

("%'ebcaster I") ("Read IiteraHy, section 114 appears to require that Services pay the statutory

royalties to each Copyright Owner. As a practical matter, it would be impractical for a Service

to identify, locate and pay each individual Copyright Owner whose works it has performed.").

Specifically with regard to recordkeeping, SoundExchange initially worked with three

preexisting subscription services in order to create a reporting tool that would work with those

services'cheduling software. And SoundExchange went further to accommodate eligible

nonsubscription transmission services and new subscription services by:



Making available the option of reporting use ofsound recording performances on the
commercially available spreadsheet program Microsoft Excel. SoundExchange has
developed and posted on its Web Site the template for creating reports of use with Excel, as
the April 27 Notice proposed, consistent with the proposed rules. See
htto://www.soundexchanee.corn/licensee/documents/Excel Template.xls. SoundExchange
provides on its Web Site step-by-step instructions on how to use the Excel template, fill it
out, what the data elements are, format of data elements, order of the data elements, values
for certain data elements, and how to execute the Macro that saves the file to American
Standard Code for Information Interchange {"ASCII") text using the preferred delimiter and
text separator. See id. SoundExchange worked with Microsoft to write a Macro that
converts Excel spreadsheets into an ASCII file that is formatted for SoundExchange's
system. SoundExchange is currently working with Corel toward obtaining a similar Macro
for conversion of Quattro Pro spreadsheets into an ASCII file formatted for
SoundExchange's system. Sleighter Decl. $ A-l.

o Agreeing that services may choose from four delivery options for transmitting reports ofuse
to SoundExchange; via File Transfer Protocol (FTP), e-mail attachment, compact disk-read
only memory (CD-ROM), or floppy diskette.

o Agreeing to allow services to submit files with or without headers.

With this system in place, the burden should be on licensees to conform to it, not on

SoundExchange to modify it to suit the individual preferences of each and every webcaster. The

Board should consider the above-described costs that SoundExchange has already incurred when

it considers whether any additional costs should be imposed upon copyright owners and

performers. The Copyright Office based its proposed rules for recordkeeping on what it found to

be "the essentials" for organization and formatting of reports ofuse and for delivering them to

SoundExchange. 70 Fed. Reg. at 21,706. The Declaration of Shane Sleighter, Software

Development Manager for Acumen Solutions, Inc., as discussed in more detail below, explains

that SoundExchange's sofbvare system is unable to accommodate additional flexibility without

incurring substantial costs. SoundExchange believes that the licensees must bear the

responsibility and cost ofproviding standardized reports ofuse in an electronic format that

ensures the prompt, efficient and accurate collection, allocation, and distribution of royalties to

the copyright owners and performers entitled to those royalties. Copyright owners and
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performers, through their common agent, SoundExchange, should not be burdened with any

additional costs.

To the extent that some services seeking to enjoy the benefits of the statutory license

argue that the specifications proposed in the NPRM are too onerous or that certain services

should be exempted from conforming to a single fixed standard because to do so might

jeopardize their financial health, the Seventh Circuit's decision in Amusement and Music

Operators Association v, Copyright Royalty Tribunal, 676 F.2d 1144 (7th Cir. 1982), is

instructive. In that case, the appellate court fatly rejected "the proposition that the [Amusement

and Music Operators Association] may deprive copyright owners of increased remuneration for

the exploitation of their works by showing that some jukebox operations will become

unprofitable" at the royalty rate proposed by the Copyright Royalty Tribunal, deeming the

proposition to be "unsound and unjust." Jd. at 1154-55. The court recognized the realities of a

market economy: "Marginal constituents populate every industry in a market economy, and

some of these constituent's may go out ofbusiness when costs increase.'* Id. at 1154. The

Librarian of Congress similarly explained in his July 8, 2002 Webcaster I that:

The law requires only that the [Copyright Royalty Arbitration] Panel set rates that
would have been negotiated in the marketplace between a willing buyer and a
willing seller. It is silent on what effect these rates should have on particular
individual services who wish to operate under the license. Thus, the Panel had no
obligation to consider the financial health of any particular service when it
proposed the rates. Et only needed to assure itself that the benchmarks it adopted
were indicative ofmarketplace rates.

9 If standards are not fixed and impose too significant a burden on SoundExchange, then the copyright owners and
performers represented by SoundExchange reserve the right to seek the adoption of terms in future rate
proceedings that require licensees to pay statutory royahies directly to each copyright owner and performer whose
recording has been performed. Although the section 112 and 114 statutory licenses have relieved services of the
burden to negotiate directly with individual copyright owners for a license to reproduce or transmit sound
recordings, the statute does not grant services a right to enjoy the convenience and cost savings ofpaying a single
entity that will bear all of the costs of royalty collection and distribution.

'he Librarian's decisions are entitled io the weight of precedent in this proceeding. See 17 U.S.C. g 803(a)(I)
(providing that the Copyright Royalty Judges shall act based on, inter alia, prior determinations and interpretations
of the Librarian of Congress).



67 Fed. Reg. 45,240, 45,254 (July 8, 2002)."

While Amusement and Music Operators Association and the Librarian's ruling in

Webcaster I concerned determinations of a royalty rate and this proceeding concerns

determination of reporting requirements, the underlying principle is directly applicable here. The

Seventh Circuit and the Librarian of Congress recognized that licensees benefiting from a

statutory license have certain obligations, such as the obligation to pay royalties. Services

benefiting from the section 112 and 114 licenses likewise have obligations, and those obligations

include submitting reports of use that are sufficient "to insure the proper use of the [section 112

and 114] hcense[sj and to insure proper payment to the proper parties," H.R. Rep. No. 108-408,

at 42, reprinted in 2004 U.S.C.C.A,N, at 2357. Amusement and Music Operators and Webcaster

I establish that the impact of a royalty rate on some services'inancial health or viability is not a

basis for exempting them &om the obligations of a statutory license. Likewise, the impact of

reporting requirements that are necessary for SoundExchange to make proper royalty

distributions on some services'inancial health or viability is no ground for exempting them

from the requirements.

"Likewise, the Copyright Office explained in its announcement of interim notice and recordkeeping regulations that
there is no basis for exempting noncommercial entities from the statutory reporting obligations on the grounds that
the requirements may cause some services to cease webcasting:

It has been asserted by some services throughout this docket that for some services any reporting of
information regarding performances will be too great a burden. While this assertion, if true, might
result in certain services ceasing operations under the statutory licenses, it is not a valid reason to
eliminate reporting altogether. The law states that the Librarian ofCongress must adopt regulations
under the section 114 license to provide copyright owners of sound recordings with 'reasonable
notice'f the use of their sound recordings. No provision is made for not adopting regulations in
certain circumstances, or for exempting certain services from any reporting information.... [Cjertain
services — in particular noncommercial broadcasters — seek a complete exemption from reporting
any data.... We find no authority in the statute to create such exemptions, nor do we find such
exemptions as constituting "reasonable notice" of the performance of sound recordings.

Copyright Office Interim Regulations in Docket No. 2002-1E, 69 Fed. Reg. 11515, 11521 (Mar. 11, 2004)
(internal citations and footnotes omitted). We note again SoundExchange has provided services with tools to
lessen the burdens associated with preparing and submitting reports of use, as described above. See supra at 13-
14.
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The claims of some services that they lack the capability (technological and/or financial)

to submit data in accordance with the NPRiVl or that submitting such data would be unduly

burdensome likewise provide no statutory basis for adopting alternative regulations that would

not provide SoundExchange with the information it needs to perform its collection and

distribution services in an efficient and timely manner.'here is simply no ground in the statute

for an exemption from reporting for any class (e.g., noncommercial entities) or type (e.g.,

eligible nonsubscription transmission services) of service. See 17 U.S.C. $ 114(f)(4)(A) ("The

Librarian of Congress shall also establish requirements by which copyright owners may receive

reasonable notice of the use oftheir sound recordings under this section, and under which

records ofuse shall be kept and made available bv entities performing sound recordings)

(einphasis added); accord 17 V.S.C. g 112(e)(4); see a1so H.R. Rep. No. 108-408, at 42,

reprinted in 2004 U.S.C.C.A.N. at 2357 (purpose of recordkeeping requirements is "to insure the

proper use of the I section 112 and 114] licensefs] and to insure proper payment to the proper

parties"). Indeed, the Copyright Office has previously determined that services engaged in

webcasting or broadcast simulcasting possess a level of sophistication that justifies requiring

those services to provide reports ofuse:

One could argue that reporting the use of sound recordings is not "reasonable" if a
service cannot under any circumstances provide information about the sound
recordings. Even if the Office were persuaded that some services cannot report
any data- which we are not — the argument would be unpersuasive.

'e observe that Harvard Radio Broadcasting Company ("WHRB") states on the home page of its Web Site that it
"has recently switched streaming service to Live365.conL" www.whrb.ore. Live365 advertises on its Web Site
that it offers "full licensing/royalty coverage for SoundExchange, ASCAP, BMI, and SESAC."
httni//www. live365.corn/nro/index.html. It also displays a testimonial from WHRB.
httn://www.live365.corn/nro/educationahhtml. IfLive365 is in fact handling WHRB's reporting and royalty-
payment obligations, then WHRB has no cause to challenge the notice and recordkeeping requirements proposed
by SoundExchange.

We also note that Salem Communications ("Salem"), a Christian and family-themed multi-station radio operator, is
a publicly traded company that had $ 187.5 million in net broadcasting revenues in 2004 and total revenues of
$ 196.9 million that year. Salem Communications 2004 Annual Report at 3 (attached hereto as Ex. M). Its "Station
Operating Income Margin" as reported in its 2004 Annual Report was 38.2%. Id. These figures indicate that
Salem has the financial and shou!d have the technological capability to provide reports ofuse in the format
proposed in the NPRM.
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Transmitting a sated recording to the public is not something that accidentally or
unknowingly happens. It takes a significant amount ofdecision making and
action to select and compile sound recordings, and a significant amount of
technical expertise to make the transmissions. It is not unreasonable to require
those engaged in such a sophisticated activity to collect and report a limited
amount of data regarding others'roperty which they are using for their benefit.
While making and reporting a record ofuse is undoubtedly an additional cost of
transmitting sound recordings to the public, it is not an unreasonable one.

Copyright Office Interim Regulations, 69 Fed. Reg. at 11521 at n.12.

Placing information about sound recordings performed into reports ofuse should not be

much of a burden for webcasters. Each service availing itself of the statutory license and

controlling the programming it transmits has a statutory obligation to display the artist name,

sound recording title and album title simultaneously with the transmission of the sound

recording, and therefore must be in possession of that information if it wishes to enjoy the

protections of the statutory license. See 17 U.S.C. ) 114(d)(2)(C)(ix); H.R. Rep. No. 105-796, at

84 (1998), reprinted in 1998 U.S.C.CA..N. 639, 660. And many college radio stations already

require the tracking of all transmitted sound recordings, for example:

The Policy Manual for KSBR, Jazz/FM 88.5 &om Saddleback College in South Orange
County, California, states that "KSBR webcasts under the provisions of the Digital
Millennium Copyright Act, which requires that electronic records be maintained on every
song played on the station. The Scott Studio system automatically produces that record
during regular format hours. During specialty shows song information must be manually
entered into the computer. Information should be entered in close proximity to the actual
time that the song played." KSBR Policy Manual at 8 (attached hereto as Ex. N).
(downloaded from http://www.collemebroadcasters.ore/manuals/KSBR%20manual.doc l
(Aug. 4, 2005).

The Operations Manual for WETD 90.7FM, Alod State College, Alfred, New York, states
that "fe]very music selection... must fbe] entered on a I.og sheet " WETD Operations
Manual at 3 (attached hereto as Ex. 0) (downloaded from
http://web.alfredstate.edu/wetd/operations.htm) (Aug. 4, 2005).

The Training Manual for WSUM-91.7FM, University of Wisconsin, Madison, Wisconsin,
states that students '"must Qll out an on-line log with all of the songs you play. This is not
required by the FCC, but it is helpful to WSUM for charting and whatnot. The playlist is
accessible on the computer to the right ofthe board in Studio A via the world wide web
(www.wsum.orpiplavlist input.php).... All shows (including talk shows) must log songs
played. Ifyou play a new release, be sure to check the appropriate box as well as the genre
the new release fits best into." WSUM On-Air/Training Manual (Compiled Spring 2004) at
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14 (attached hereto as Ex. P), (downloaded &om
http://www.colleeebroadcasters.orpJdocs/WSUMDraftTraininpManual.doc) (Aug, 4, 2005).

o The Manual for WRCT, 88.3 FM, Carnegie Mellon University, Pittsburgh, Pennsylvania,
states that "[tjhe purpose of tracking playlists is to keep a record ofwhat artists, albums and
songs are being broadcast. These logs enable the Music Director to report accurate
information to various record companies and maintain the flow of free music into the station.
Playlists are entered into the WRCT database on the air studio computer. See the 'Air Studio
— Air Studio Computer'ection for details on entering playlists." WRCT: A Manual,
Revision C (July 2004) at 38 (attached hereto as Ex. Q) (downloaded Rom
http://www.wrct.or@/WRCT-TheManual.pdfj; see also id. at 40 ("Log in to the database and
start a new playlist for your show.")."

If college radio stations are already tracking each sound recording broadcast for their own

internal purposes, then certainly those stations can provide the same detailed information to

SoundExchange.

RESPONSES TO SPECIFIC FACTUAL QUESTIONS

In order for statutory royalties to be allocated accurately among the tens ofthousands of

copyright owners and performers entitled to such royalties, services must provide reports ofuse

in a standardized and structured format. This is not simply a request of SoundExchange; it is a

practical reality. Without axed reporting standards, no entity collecting royalties Rom thousands

or even hundreds of services would be able to allocate and distribute royalties in a cost-efficient

manner. If royalties cannot be distributed in a cost-efficient manner, then Congress* goal of

ensuring compensation to copyright owners and artists for the use of sound recordings will have

failed.

The Declaration of Shane Sleighter, Software Development Manager, Acumen Solutions,

Inc., provides detailed responses to each of the Board's specific factual questions, with the

exception of those outside his areas of expertise and we therefore did not ask him to address. We

"The foregoing documents were obtained from CBI's Station Document Resource located at
htto://www,colleaebroadcasters.ore'doc.shtmL
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summarize those responses below, offer additional information relevant to the questions, and

respond to the questions Mr. Sleighter does not address.

A. Spreadsheets

The Board has asked questions about SoundExchange's proposal to allow services to

provide reports of use using two commercially available spreadsheets. Supplemental Request,

70 Fed. Reg. at 43365. As the Board notes and we reference above, SoundExchange has already

accommodated services by agreeing to accept reports ofuse created with Microsoft Excel.

SoundExchange has made available on its Web Site a template for Excel that allows services to

easily enter their report ofuse information,

http://www.soundexchanue.corn/licensee/documents/Excel Template.xls, and is working to

develop a similar template for Quattro Pro.

Contrary to the assertions of CBI and WIG&, reporting use of sound recordings on a

Microsoft Excel or Corel Quattro Pro spreadsheet is not objectively expensive or time-

consuming for noncommercial webcasters — or anyone else — with basic familiarity with

computers. Many of today's computers come pre-loaded with a Microsoft Excel or Corel

Quattro Pro spreadsheet program and the programs are thus already available, essentially, for

free. Sleighter Decl. 'j[ A-I. Even ifpurchased separately, the programs are not objectively

expensive; Excel may be purchased through an educational institution for $ 199 and retails for

$399 for a home user, and Quattro Pro retails for $89. Id.. The fic template available on

SoundExchange's Web Site readily converts data entered into an Excel spreadsheet into ASCII

and formats it to be compatible with SoundExchange's system. See id. 'j[ A-2. The template for

Quattro Pro should likewise easily convert data into ASCII and format it for the SoundExchange

system Id.

Because the SoundExchange template for Excel automatically converts report ofuse data

into ASCII there should be no practical difficulties associated with the conversion process. Id.

Preparing Excel spreadsheets is objectively straightforward and easy, especially with the

21



assistance of the SoundExchange template. See id. The same should be true for Quattro Pro

once a template is developed. It therefore is not foreseeable that services would need technical

assistance to prepare Excel or Quattro Pro spreadsheets and convert them into ASCD using the

SoundExchange-supplied template. See id. $ A-3. In the event assistance in preparing an Excel

spreadsheet is necessary, the Excel program includes a "Help" function and Microsoft offers

technical assistance on its Web Sites and by telephone (free of charge for the first call).'d.

Because SoundExchange is neither a developer nor distributor ofeither of the spreadsheets

proposed by the Copyright Office, it should have no obligation to provide support forservices'se

of the spreadsheets. %'e note, however, that SoundExchange would likely provide limited

assistance to a service that called with a specific question, but do not believe it is appropriate or

within the scope of the Board's authority to adopt regulations that require SoundExchange to

provide software support for third-party products.

B. Commerrially AvaBable Software

The Board has asked about the commercial availability ofsofbvare that "could be used to

compile reports ofuse," the compatibility of any such software with SoundExchange*s system,

and the cost of any such sofbvare. Supplemental Request, 70 Fed. Reg. at 43,365. Mr.

Sleighter's Declaration explains his understanding that one scheduling service,

www.aomusicl.corn, is planning to release sofhvare that will automatically generate

SoundExchange-formatted reports ofuse for the sound recordings it schedules for performances.

Sleighter Decl. $ B. Moreover, as SoundExchange has previously noted, the market (i.e.,

software vendors) will likely develop products that facilitate reporting in accordance with Board

regulations once those regulations are determined. See Reply Comments ofthe Recording

Industry Association ofAmerica, Inc., Docket No. RM 2002-1A, at 43-48 (Apr. 26, 2002). For

'"ln addition, there are many reference materials that offer support for using Excel spreadsheets. Eg., Curtis Frye,
Microsoft Office Excel 2003 Step by Step (Microsoft Press 2003) (retailed on Amazon.corn for $ 16A9).
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example, the two remaining preexisting subscription services, Muzak and Music Choice, prepare

electronic reports ofuse utilizing software developed by a vendor to be compatible with

SoundExchange's system after Copyright Office recordkeeping regulations were adopted for pre-

existing subscription services. Sleighter Decl. ~~ B. We do not know what those two services

pay for use of the software. 11.

Also, a company named Websound developed an application for the creation of

electronic reports ofuse that complied with SoundExchange's proposed specifications. We do

not know if this product was ever commercially released or what its cost was, but during its

development SoundExchange received reports of use created by the product and certified the

application's compatibility with SoundExchange's systems. Based on these experiences,

SoundExchange expects that the market would make available to licensees at market-determined

prices the products necessary to comply with the reporting requirements adopted by the Board.

Finally, there are already many eligible nonsubscription transmission services, new

subscription services and preexisting satellite digital audio radio services currently providing

SoundExchange with electronic reports ofuse. SoundExchange does not know how these

services are generating their reports ofuse but they are doing so in a manner consistent with

SoundExchange's proposed specifications. See id.

C. Report Delivery

The Board inquires about the possibility ofdelivering reports ofuse to SoundExchange

via a Web site. Supplemental Request, 70 Fed. Reg. at 43,365. As the Board notes,

SoundExchange already supports four methods for the delivery of electronic reports of use;

FTP, e-mail attachment, CD-ROM, and fioppy diskette. Mr. Sleighter explains in detail that

creating a Web site robust enough to accept reports ofuse from potentially thousands of services

and secure enough to withstand viruses and hackers could cost between $ 100,000 and $950,000,

depending on the Web site's functions. Sleighter Decl. f[ C-l. It is important to highlight that

any web-based reporting application will require custom-built software. SoundExchange is
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simply unaware of any commercially available product that would enable electronic reports of

use to be delivered through a Web site. A requirement to host a Web Site whereby services

could drop off their logs or a requirement that would permit webcasters to view reports that they

have submitted in the past would cause SoundExchange to incur further costs that would deplete

royalties otherwise being paid to performers and copyright owners. This expenditure is

unnecessary, especially given that Sound Exchange already offers FTP delivery of logs, which is

more efficient than web delivery, and no more difficult.

We assume that the services would expect copyright owners and performers to pay these

costs to accommodate the statutory reporting obligations of the services. SoundExchange does

not believe copyright owners and performers should be required to have these costs deducted

from their royalty payments, particularly when SoundExchange is already offering services four

different options for delivering reports of use. The statutory license requires services to provide

copyright owners with reasonable notice of the use of sound recordings. Copyright owners and

performers have no statutory obligation to provide services with a record of the reports of use

they deliver.

D. File Naming

The Board has asked "[wjhat is the ASCII standard for reporting days, months and

years?,'* "Is one way more cumbersome or expensive than the other?" and "What is required to

be technologically capable of assigning file names of the length proposed in the NPRM?"

Supplemental Request, 70 Fed. Reg. at 43,366. NRBMLC/Salem's comments cited by the Board

are mistaken in suggesting that there is a single ASCII standard for reporting days, months and

years. Mr. Sleighter explains that organizations that regularly receive data electronically

establish standard formats for dates so that incoming data will be read properly by their computer

systems. Sleighter Decl. W D-l.

SoundExchange established the DDMMYYYY format so that its software system will

properly interpret dates submitted by services and, for example, not read 12012005 as
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January 12, 2005 if the service was referring to December 1, 2005. Id While the

DDMMYYYY format is no less cumbersome or expensive than a YYYYMVKD format or a

MMDDYYYY format, SoundExchange must receive the data in a single format; otherwise its

system will not be able to read it correctly, Id.

The Board has also inquired "tw]hat is required to be technologically capable of

assigning file names of the length proposed in the NPRM?" Supplemental Request, 70 Fed. Reg.

at 43,366. Mr. Sleighter explains that most Windows and UNIX programs accommodate file

names of 50 characters or more. The naming format proposed by the Copyright Office should

not exceed 50 characters. See 70 Fed. Reg. at 21,706-07 (proposing that file names consist of

"the name of the service submitting the file followed by the start and end date of the reporting

period followed by an underscore and the transmission category code," and giving as an

example file name, "AcmeMusicCo.10102004-30042004 H.txt", which contains 35 characters).

Consistently formatted file names "will ensure that file names are consistent across all

organizations and that each ASCII file, and each record within the file, can be tracked for each

service submitting the reports ofuse." Sleighter Decl. $ D-2.

K. File Kxteiision

The Board inquires about the necessity of the ".txt" file extension and what difficulties

saving files as .txt files would entail. Supplemental Request, 70 Fed. Reg. at 43,366. As

Mr. Sleighter explains, the identification of fields with the..txt extension aids SoundExchange in

its archival of files.

Digital audio services should experience no difficulty in using .txt file extensions for their

reports. The Macro SoundExchange maintains on its template for Microsoft Excel spreadsheets

automatically saves file as ASCII delimited text. The Macro prompts user to name the file, and

automatically appends the .txt extension at the end of the file name. Sleighter Decl. $ E-2.
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F. Delivery Address

The Board has asked whether Royalty Logic, Inc. ("RLI") has standing to request copies

of reports ofuse and what would be the expense and burden that would be associated with

providing RLI with copies of reports of use. Supplemental Request, 70 Fed. Reg. at 43,366.

Because RLI has not been designated by the Copyright Office to distribute royalty payments as a

"Designated Agent," see 17 U.S.C. 114(g)(3) (referring to the possibility of "designated agents"

in addition to SoundExchange),'t has no basis for claiming entitlement to receipt of reports of

use. If a non-designated entity such as RLI could establish entitlement to copies of reports ofuse

simply by requesting them during a rulemaking proceeding such as this, then any organization-

a recording artist management company, or a non-U.S. based performing rights organization

representing thousands ofcopyright owners and performers, for example — would be able to

demand copies of reports of use based on nothing more than an appearance in a rulemaking

proceeding. The logical consequence could be that hundreds, or even thousands, of similarly

non-designated entities— one for each copyright owner and performer entitled to statutory

royalties — would be entitled to copies of reports ofuse.

SoundExchange will not speculate on what the burden would be on the universe of

section 112 and 114 statutory licensees if they were required to provide reports ofuse to each

entity that represented at least one sound recording copyright owner or performer for the

collection and distribution of statutory royalties. However, SoundExchange would not accept an

obligation to provide each potential agent for copyright owners or performers with copies of

reports ofuse submitted to SoundExchange; only services have the obligation to provide reports

ofuse. See 17 U.S.C. $ $ 114(f)(4)(B), 112(e)(4). Moreover, given the large number of reports

ofuse that SoundExchange will receive upon the adoption of format and delivery regulations, a

'hile RLI initially sought to become a Designated Agent in the most recent arbitration to set rates and terms for
webcasting, it withdrew its petition for unexplained reasons. See 69 Fed. Reg. 5693, 5695 (Feb. 6, 2004).



requirement that it deliver copies to RLI and potentially others would be costly and unduly

burdensome to the copyright owners and performers represented by SoundExchange.

There is no reason that this burden should fall on the copyright owners and performers

rather than the users of the statutory license. SoundExchange therefore submits that RLI and any

other agent for copyright owners and performers must receive reports ofuse directly from

statutory services, but only if such entities are named a Designated Agent in a rates and terms

arbitration proceeding. t6

G. Files %'ith Headers

The Board has asked for detailed information about files with headers, including how

they are organized, what are the sofIware requirements and costs associated with creating them,

and whether there can be any flexibility in how information in a header is organized.

Supplemental Request, 70 Fed. Reg. at 43,367. The Declaration of Shane Sleighter offers

detailed responses to each of the Board's questions. See Sleighter Decl. II G.

We highlight here that SoundExchange agreed to offer headers as an optional method of

submitting reports of use in order to accommodate the requests ofcertain webcasters. Id. $ G-l.

Services wishing to deliver reports of use without headers may do so, as long as the reports are in

a uniform format ofpre-determined order. Id. The Macro on SoundExchange's Excel template

automatically generates files without headers and is available for Bee to all services. ItL If

services use headers, they must submit the header information in a specific order. Id. $ 'II G-4 to

"The Copyright Office has long maintained that terms for statutory royalties, such as when and to whom they must
be paid, are within the jurisdiction ofan arbitration proceeding while recordkeeping was subject to the Copyright
Office's rulemakiiig authority. See, e.g., Determination ofReasonable Rates and Termsfor the Digital
Performance ofSound Recordings by Preexisting Subscription Services, Fina/ Rule, 68 Fed. Reg., 39,837, 39,840
n.3 (July 3, 2003) ('he fact that more than one entity could serve as Designated Agents does not mean that there
necessarily out to be more than one Desigiiated Agent ") (citing 67 Fed. Reg. 45,329, 45,269 (July 8, 2002));
Letters from Copyright Office to Ms. Woods and Mr. Oxenford of 9/23l04 (copies attached hereto as Ex. R).
Reports ofuse should follow payments and, as such, this rulemaking proceeding is not the appropriate forum to
detemune whether RLl is entitled to royalty payments or reports of use,
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6-6. Because SoundExchange's system is based on EDI best practices, it is configured to accept

data in a preset order.'. $$ 6-4 to 6-6.

H. Field Delimiters and Text Indicators

The Board has asked whether there are industry standards for use of field delimiters and

text indicators, whether the Board's regulations should specify the ones to be used, and whether

there is room for flexibility, including for commas and quotes to be used as field delimiters and

text indicators, respectively. Supplemental Request, 70 Fed. Reg. at 43,367. Mr. Sleighter's

Declaration explains that among larger businesses, XML is the standard for business-to-business

data exchange and can accommodate various field delimiters and text indicators. Sleighter Decl.

$ H. While smaller businesses commonly use ASCII files delimited with commas, the comma is

not a workable delimiter for reports ofuse of sound recordings because the character appears in

the identifying information of some sound recordings. Id.

The Copyright Office correctly recognized that with ASCII files, in order to be effective

"jt]he field delimiter character must be unique and never found in the report's data content." 70

Fed. Reg. at 21,709. Mr. Sleighter explains, by way of examples, why field delimiter and text

indicator characters that may appear in the names of sound recording titles, album titles, and

artist names — such as commas and quotes — would be unworkable for ASCII formatted files.

See Sleighter Decl. $ H. IfSoundExchange's system were programmed to recognize commas

and quotes as field delimiters and text indicators, it would.fail upon attempting to load records

with commas and/or quotes in the data content. Id.

Recognizing the flexibility that SoundExchange offers where feasible, we observe that

services wishing to select their own field delimiters and text separators may do so by delivering

"Mr. Sleighter explains that reports created with XML {eXtensible Markup Language) could present data in an
alternate order that vvould be compatible with SoundExchange's system, but the cost ofcreating X!VlL-formatted
reports is most likely prohibitively expensive for smaller webcasters. Sleighter Decl. )j 6-4.



reports with headers that identify the delimiters and text separators, provided the dehmiters and

text separators are unique and not found in data entries, For those who choose to deliver reports

of use without headers, they must use a standard delimiter and text indicator specified in

regulations so that SoundExchange's system will be able to receive and interpret those reports of

use.

I. Data Fields

The Board asked for additional information regarding the proposed requirement that all

data be in upper case, including the costs and benefits of such a requirement, whether

SoundExchange's system will accept data in lower case and combination lower and upper case,

and whether there are pertinent industry standards. Supplemental Request, 70 Fed. Reg. at

43,367. Mr. Sleighter explains that SoundExchange's system compares data from a particular

record with information in SoundExchange's inventory of artists, album, performances, and

labels as part of its consolidation of all the royalties owed a given copyright owner or performer

for a particular performance. Sleighter Decl. $ I-l. SoundExchange's system matches data only

if text strings match exactly, including in their case. Id. Reconfiguring the system to accept

lower case and combination case data would degrade its performance substantially and add delay

to the royalty allocation and distribution process. Id. Requiring SoundExchange to convert the

case of data files submitted by services would also inject risk of error and uncertainty into they

process. See id. $ I-2. Converting text to uppercase should be the burden of each individual

service, as that service would only need to convert its data once, whereas SoundExchange would

have to convert hundreds of files per reporting period.

While there are no industry standards for data fields, businesses typically agree to

standards to reduce errors in data communications. Id. SoundExchange proposed all uppercase

text so that it will receive uniformly formatted records of sound recording performances that its

computer database can match with other records ofperformances of the same sound recording.

Id. 'j l-l. Many large organizations likewise require uppercase text in electronically transmitted



files. E.g., Arizona Department of Health Services Hospital Discharge Data Reports at 1 of 13

{attached hereto as Ex. J); Wachovia Cash Management - ACH Formats at 5 (attached hereto as

Ex. E).

J. Abbreviations

The Board has asked for information on whether abbreviations should be permitted in

data fields of reports ofuse, and also about the possible utilization of a SoundExchange database

of sound recording information in connection with reports of use. Supplemental Request, 70

Fed. Reg. at 43,367. Mr. Sleighter explains that SoundExchange's need for information in a

uniform format precludes the use of abbreviations. Sleighter Decl. $ J-l. Again,

SoundExchange's system will match records for identical sound recordings only if the records

identify the sound recordings in exactly the same format. Developing a set of standard

abbreviations would likely be cumbersome given the enormous number of sound recordings

lawfully released in the United States in the addition to the large number of artists and copyright

owners whose names might also be subject to abbreviation. And implementing such a system

would be prone to error. See id. $ J-2.

Regarding a SoundExchange database of sound recording information, SoundExchange

has created such a database from reports ofuse it receives f'rom services which anyone can query

free ofcharge. There are also commercial tools available for sound recording data. See id. $ J-3.

However, the availability of such a database should not make a difference in a service's

reporting. The service necessarily possesses the required information for each sound recording it

tran+nits. After all, it is the service that chooses the sound recording, and absent reports or use,

SoundExchange would have no way ofknowing which of the hundreds of the thousands of

sound recordings in its database a given service performed. And as referenced above, services

must display the artist name, sound recording title and album title simultaneously with the

transmission of a sound recording, and therefore must be in possession of that information. See
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17 U.S.C. $ 114{d)(2)(C)(ix); H.R. Rep. No. 105-796, at 84 (1998), reprinted in 1998

U.S.C.C.A.N. 639, 660.

K. Files %'lthout Headers

The Board has asked for information about files without headers, including whether there

are relevant industry standards, what are the costs and benefits of headers, and whether the

requirements for files without headers can be flexible. Supplemental Request, 70 Fed. Reg. at

43,367-68. The Copyright ONce proposed the requirements for files without headers based on

the success with which a similar regulation for preexisting subscription services'eports of use

has operated. 70 Fed. Reg. at 21,709. It is appropriate to expect that the application of those

requirements to the services implicated in this proceeding will meet with similar success.

Mr. Sleighter explains that the answers to the Board's questions about files without

headers are similar to the answers to the Board's questions about files with headers. Sleighter

Decl. $ K-l. Again, SoundExchange's system will work only if it receives information in a

standard format. Id. $ K-2. SoundExchange's software systems were not built to accept multiple

reports of use containing different data elements fi.om a single service for a single reporting

period, with the obligation to "overlay" the multiple reports into a single file. But even if

SoundExchange could develop software that could combine multiple files, it should not be

required to do so. Services bear the responsibility ofproviding copyright owners with notice of

use of sound recordings, see 17 U.S.C. gg 114(f)(4)(B), 112(e)(4), and taken separately, an

individual file that does not contain complete information for a reporting period would not

satisfy the statutory notice requirement. Such a process would also introduce risk of error and

uncertainty into the royalty allocation and distribution process. For example, what if a service

neglects to send all of its files for a reporting period'? How could SoundExchange be sure that it

has a complete submission? As the Copyright Office recognized, "[a]llowing submission of

multiple files of data will... unduly burden the agent processing the data and likely result in

confusion and a high error rate in attempting to overlay the data." 70 Fed. Reg. at 21,708.



Requiring SoundExchange to manipulate files in order to combine them could also expose

SoundExchange to charges of file tampering. Such risk and uncertainty could be avoided

entirely if each service compiled its own report of use into a single file prior to delivery to

SoundExchange.

Regarding files in a "native form," SoundExchange's system cannot recognize such files

if they do not conform to the format the system is configured to read, as discussed above.

Sleighter Decl. II
K-4.

SoundExchange looks forward to working with the Board and statutory licensees on the

implementation of final regulations consistent with the format and delivery specifications we

have proposed.

Respectfully submitted,

SOUNDEXCHANGE, INC.

Thomas J. rrelli
Caroline Lewis Wolverton
JE~iER & BLOCK, LL.P.
601 13'" St., N.W.
Suite 1200 South
Washington, D.C. 20005

Of Counsel:

Gary R. Greenstein
General Counsel
SoundExchange, inc.
1330 Connecticut Avenue, N.W., Suite 330
Washington, D.C. 20036

Dated: August 26, 2005
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COPYRIGHT OFFICE

LIBRARY OF CONGRESS

Washington, D.C.

)

)
)

NOTICE AND RECORDKEEPING FOR )
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STATUTORY LICENSE )

)

Docket No. RM 2005-2

REPLY COMMENTS OF SOUNDEXCHANGE, INC.

SoundExchange, Inc. ("SoundExchan e"), on behalf of the thousands of copyright

owners and performers on whose behalf it collects and distributes statutory royalties, respectfully

submits these reply comments in response to the Copyright Office's Supplemental Request for

Comments for Notice and Recordkeeping for Use of Sound Recordings Under Statutory License,

Docket No. RM 2005-2, published in the Federal Register on July 27, 2005. 70 Fed. Reg. 43364

("Su lemental Re uest").

INTRODUCTION

After participating in the rulemaking to establish notice and recordkeeping requirements

for services availing themselves of the Section 112 and Section 114 statutory licenses for nearly

four years, SoundExchange agrees with the Copyright Royalty Board's ("CRB") characterization

of this rulemaking as "frustrating." Millions of dollars sit idle, unable to be distributed to labels

and artists — the vast majority of whom are small businesses for whom every dollar counts—

because the notice and recordkeeping requirements are not in place. The participants to this

rulemaking have demonstrated they cannot agree on such requirements, and it is left to the CRB



to impose them. That is the only way to ensure that those entitled to royalties under the statute

receive their just compensation.

At least two things are lost in all of the rhetoric from the licensees. First is the simple

fact that webcasting and broadcast simulcasting, by their very nature, require some degree of

technological sophistication.'he licensees are, after all, running websites to allow listeners to

access their stations, and using computers to digitally transmit the copyrighted works. %hen

licensees transmit sound recordings to their listeners, the statute requires them to provide "the

title of the sound recording, the title of the phonorecord embodying such sound recording,...

and the featured recording artist, in a manner to permit it to be displayed to the transmission

recipient." If services can digitally transmit sound recordings with identifying information, then

they should be able to transmit digitally to the agent for copyright owners and performers data

identifying the sound recordings transmitted, The licensees'rguments to the contrary are both

unpersuasive and unsupported by evidence.

Second, the entire goal of this statutory scheme is to ensure fair and efficient

compensation of artists and copyright owners for the use of their works. The statute allows

licensees to use the labor of artists and copyright owners, but only on certain conditions, one of

which is to provide reports of use. The licensees have all of the information in their possession

that is required to ensure that the artists and copyright owners whose sound recordings the

licensees transmit are fairly compensated. The licensees know precisely what sound recordings

See Interim Regulations in Docket No. RM 2002-1E, 69 Fed. Reg. 1151S, 11S21 n.12 (Mar. 11, 2004}
("Transmitting a sound recording to the public is not something that accidentally or unknowingly happens. It takes a
significant amount of decision making and action to select and compile sound recordings, and a significant amounr
of technical expertise to make the transmissions. It is not unreasonable to require those engaged in such a
sophisticated activity to collect and report a limited amount of data regarding others'roperty which they are using
for their benefit.").

17 U.S,C. g 114(d}(2)(C)(ix).
" 17 U.S.C. li 114(f}(4)(A).



they play and when. Rather than provide that information, which would allow compensation of

all those whose labor has been exploited, licensees ask the CRB to bless a system that (I) would

ensure that vast numbers of artists and labels whose works are used will not be compensated at

all and (2) would impose enormous burdens (both financial and managerial) on SoundExchange

to monitor thc hcensees'ctivities or, at a minimum, to constantly have to modify

SoundExchange's internal systems to deal with whatever format licensees wish to use.

In both respects, the licensees make arguments that are inconsistent with the statute and

simply untenable. Nothing in the statute authorizes the CRB to adopt a system that will result in

enormous numbers of artists and labels not receiving any compensation, as the evidence

submitted by SoundExchange shows would happen if sample reporting were permitted. Census

reporting is absolutely essential, and the licensees provide no evidence (just conjecture) to

suggest that it is infeasible. Moreover, no system of royalty collection and distribution—

indeed no system of large scale data exchange of any kind — can be based on what the licensees

have claimed in this proceeding. In their view, SoundExchange should either monitor the

licensees'ctivities (something that is impossible for SoundExchange but easy for licensees) or

conform its systems to whatever types of reporting the thousands of licensees want to make, no

matter the cost and complexity that adds to the system.

The premise of most of the licensees'omments, especiaHy the Radio Broadcasters, is

that it is somehow unfair to require licensees to do what individuals and businesses do every day

in thousands of different contexts — report simple information in a strictly formatted manner.5

" See Comments of SoundExchange in Docket No. RM 2005-2, Exhibit B, Declaration of Barry M. Massarsky
(Aug 26, 2005). Unless noted otherwise, all comments cited in these Reply Comments are to those filed in Docket
No. RM 2005-2, which were due by August 26, 2005.

Exhibit A attached hereto contains additional explanatory material on Electronic Data interchange ("EDI"),
including how EDI relies upon structured information for the computer-to-computer exchange of information. From



They argue that it is somehow unfair and burdensome to have to use carats ("~") instead of

quotes surrounding data elements, or to include the name, address, and ot.her basic information

about the station with the sound recording information that they are reporting.

That is absurd. A taxpayer cannot create his or her own tax return for the Internal

Revenue Service; the standard forms applicable to all taxpayers must be completed. The

licensees'omments (some of which are the exact opposite of the comments they submitted

when this rulemaking began) demonstrate that they are not seeking to provide comments in a

good faith attempt to assist the CRB in specifying reporting formats, but rather are objecting for

the sake of objecting.

In proposing detailed format and delivery specifications, SoundExchange expended

considerable time and effort, including creating multiple options for the delivery of reports of

use, both in method (i.e., PIP, CD-ROM, floppy diskette and e-mail) and format (i.e., with or

without headers). Establishment of clear, simple, and strict formatting requirements is essential

for there to be any possibility of collecting, allocating, and distributing royalties in a cost-

effective manner. Implementation of a non-system, such as that proposed by the licensees, will

result in money going to computer contractors, not to the artists and copyright owners — a result

directly contrary to the statute.

In addition to the broad failings of the licensees'omments identified above, what is

most disappointing is their refusal to respond at all to the CRB's primary request. In the

Supplemental Request, the CRB asked parties to provide evidence — not simply lawyer argument

— about the key issues, In repeated filings with the Copyright Office and now the CRB,

SoundExchange has provided substantial evidence to support all of its arguments, including,

%ikipedia, the free encyc1npedia, located at htt://cn.v:iki edia.ordwiki/Electronic data interchan e (visited Sep.
16, 2005).



among others, publications from U.S. government agencies, state agencies and private

corporations explaining the need for or examples of specific data format and delivery

specifications, a declaration from a technology professional answering the CRB's specific

questions about format and delivery specifications; two surveys proving that sample rather than

census reporting by Section 114 statutory licensees is not reasonable; operating manuals from

four college radio stations specifying a requirement to record information on every sound

recording transmitted; declarations of record label executives confirming the inclusion of

identifying information on commercially released and promotional product and information on

the need for comprehensive identifying information per sound recording in order to ensure the

accurate distribution of royalties."

In marked contrast, the record is devoid of any evidence submitted by statutory licensees.

In response to the CRB's request for reliable, independent evidence, the licensees once again

provide only argument and unsupported assertions. The licensees submit no evidence to suggest

that sample reporting would be statistically valid {it would not) and cannot explain why some

artists and copyright owners should be denied payment because the licensee takes the time to

obtain the artist's CD, rip it to a computer, place it on a play list, and play it {activities

undertaken to generate revenues or contributions for the licensee), but cannot take the minimal

time needed to record that it has used the artist's sound recording. The licensee's only answer—

See Comments of SoundExchange, Inc., Exhibits C-K.
See id., Exhibit A.
See id. Exhibit B; Reply Comments of SoundExchange, Inc., in Docket No. RM 2002-1D, Exhibit A (Dec 22,

2003).
See Comments of SoundExchange, Inc., Exhibits N-Q.'ee Comments of the Recording Industry Association of America, Inc., ("RIAA"} in Docket No. RM 2002-1A,

Exhibits F-H (Apr. 5, 2002): Reply Comments of RIAA in Docket No. RM 2002-1A, Vol. 2 of 4. Ex. B. Tabs 1-12,
and Exhibits C-G (Apr. 26, 2002).
" See Comments of RIAA in Docket No. RM 2002-1A, Exhibit J (Apr. 5, 2002); Reply Comments of RIAA in
Docket No. RM 2002-1A, Exhibits P-V (April 26, 2002).



"if it is good enough for ASCAP and BMI, it is good enough for SoundExchange" — is no answer

at all. There is no statutory obligation compelling reporting to ASCAP and BMI of the use of

musical works as there is for sound recordings under Section 114{f)(4)(A), Moreover, there has

been no evidence submitted in this rulemaking explaining the sampling methodologies applied

by ASCAP and BMI and whether those methodologies would provide statistically reliable

evidence for webcasting.

The licensees'esponses to the CRB's questions about the need for strict formatting of

data are similarly devoid of support. SoundExchange is the only party that has ever submitted

proposed specifications for how data shouM be reported, and SoundExchange has provided a

declaration and numerous government and private sector documents that demonstrate that the

efficient functioning of any major data collection system requires strict formatting.

The responses of the licensees range from the non-existent, to the deceptive, to the

comical. The Radio Broadcasters, including the largest players in the industry such as

Bonneville International Corporation, Clear Channel Communications, Inc., Cox Radio, Inc.,

Entercom Communications Corp., Salem Communications Corp., and Susquehanna Radio Corp.,

provide no evidence at all — only the names of three music scheduling software and digital

automation systems — RCS Selector, MusicMaster, and PowerGold.'hey provide no evidence,

other than the assertion of counsel, to suggest that these programs are incapable of providing the

information requested by SoundExchange. Whatever the capabilities of these programs, to the

extent that they do not today include the ability to provide automated reports in the format that

SoundExchange requires, it is only because this proceeding has not been completed, Once the

CRB establishes notice and recordkeeping requirements, it is a virtual certainty that such

'omments of Radio Broadcasters at 17.



programs will provide stock report forms, just as they do for ASCAP and BMI.'iMA failed

to disclose that some of its biggest members — such as AOL Radio, Live 365, and MTV

Networks — already provide reports of use in SoundExchange's proposed format. And the Radio

Broadcasters'ssertion that "rrtany smaller radio stations, particularly noncommercial stations"

still use DOS (disk operating system)'" — is unsupported by evidence. Even if it were true, it

makes no sense to have SoundExchange design systems to support a wholly outmoded computer

system (Microsoft's last version of DOS (v.6.22) was released in 1994), which even the music

scheduling software companies are

abandoning.'acking

evidence, the Radio Broadcasters and noncommercial entities fall back on their

claim that Congress did not intend to impose new burdens on them. Nothing in the statute

supports that argument, and it has repeatedly been rejected. The Radio Broadcasters have argued

repeatedly — in their lawsuit in the Eastern District of Pennsylvania seeking to overturn the

Register of Copyright's determination that broadcast simulcasters were subject to liability for the

digital audio transmission of sound recordings, in the Third Circuit appeal of that case,'nd in

'oundExchange notes that RCS Selector, to the best of its knowledge, is the software application used by The

preexisting subscription services to provide the reports of use required under 37 C.FX. g 2702.
'omments of Radio Broadcasters at 22 (emphasis added).

See httn://www.mmwin.corn/ad07.html (scrolling advertisement for MusicMaster which proclaims "DOS
stinks") (visited Sep. 16, 2005).'he broadcaster plaintiffs in that matter plead that:

The lRegister's determination] is flatly inconsistent with Section 114(d)(1)(A), by which Congress
exempted from copyright liability FCC-licensed radio broadcasters'ransmission of radio station
broadcasts on a nonsubscription basis over the Internet. The Rule cannot be reconciled with Congress's
legislative scheme to exempt from liability nonsubscription broadcast transmissions posing no threat to the
sale of sound recordings and its intent to leave unaltered the mutually beneficial relationship between the
radio and record industries.

Bonreville Int'I Coro. v. Peters, Complaint at 'I 34 (filed in E.D. Pa) (Jan. 25, 2001}.
'efore the Third Circuit, the Radio Broadcasters argued that:

The DPRA thus made it abundantly clear that nonsubscription digital audio transmissions — including
expressly 'nonsubscription broadcast transmissions' were not subject to the limited public performance
right in sound recordings created by this legislation. It is thus irrefutable that Congress did not intend to
subject digital audio transmissions of radio broadcast programming — whether over the air or via rhe
lnterneI or otherwise... — to new copyright liability. The Senate Report thus confirmed that "it is the
Committee's intent to provide copyright holders of sound recordings with the ability to control the



this proceeding' that Congress did not intend for them to have to change their business

practices if they chose to take advantage of the new license for webcasting. At each level, those

arguments were rejected. The Third Circuit noted that:

the exemptions the DPRA afforded to radio broadcasters were snecificaliv intended to
protect onlv traditional radio broadcastinz. and did not contemplate protectina AM/FM
webcastinR. The DMCA's silence on AM/FM webcasting gives us no affirmative
grounds to believe that Congress intended to expand the protections contemplated by the
DPRA. The appellants must show something more than congressional silence to argue
convincingly that Congress intended to lump A~ webcasting with over-the-air
broadcasting in ) 114(d)(l)(A)'s exemption.

The CRB should again reject the argument. — unsupported by the statute or legislative history—

that Congress never intended Radio Broadcasters to have to change their business practices.

Section 114 statutory licensees, including broadcast sirnulcasters and noncommercial entities, are

obligated to provide copyright owners with reasonable notice of the use of sound recordings.

There is absolutely no statutory basis for shifting that burden to require copyright owners and

performers to monitor the transmissions of Section 114 licensees. Transmitting entities availing

distribution of their product by digital transmissions, without hampering the arrival of new technologies,
and without imposing new and unreasonable burdens on radio and television broadcasters, which oPen
promote, and appear to pose no threat to, the distribution ofsound recordings."

Bonneville Int. Coro. v. Peters, Brief of Appellants at 42 (July 15. 2002) (internal citations omitted) (emphasis in
original).
18

In this rulemaking, the Radio Broadcasters have argued that:
Congress made clear that, in establishing the sound recording performance statutory license, it attempted
"to strike a balance among all of the interests affected thereby.... As both the Senate and House Judiciary
Committees made clear in their reports accompanying the l995 Digital Performance Rights in Sound
Recordings Act ("DPRA"), the intent of that legislation was:

to provide copyright holders of sound recordings with the ability to control the distribution of their
product by digital transmissions, without hamnerinu the arrival of new technologies. and without
imposina new and unreasonable burdens on radio and television broadcasters, which often
promote, and appear to pose no threat to, the distribution of sound recordings

Congress also emphasized that it wanted to do nothing to upset "the longstanding business and contractual
relationships among record producers and performers, music composers and publishers and broadcasters
that have served all of these industries well for decades."

ld. at 4-5 (emphasis in original) (internal citations omitted).
'onneville lnt'1 Coro. v. Peters, 347 F.3" 485, 499 (3 Cir. 2003) (emphasis added).



themselves of the benefits of the statutory license must be the ones to provide the information on

the uses of sound recordings.20

Indeed, the Radio Broadcasters'uggestion that, contrary to any reasonable reading of

Section 114(f)(4)(A), SoundExchange should itself monitor webcasts to facilitate distributions in

lieu of the licensees providing reports of use is completely absurd. 'he Radio Broadcasters

compare SoundExchange to a telephone company that can monitor telephone calls and bill its

customers. Unlike a telephone company, SoundExchange does not control the facilities over

which the transmissions occur, does not have a separate relationship with listeners to permit

them to monitor use, and could not — technologically or economically — take on the burden of

monitoring the activities of thousands of webcasters — all of whom already have the relevant

information in their possession and are under a statutory obligation to provide it.

The noncommercial entities now make a similar argument, claiming that because they

were temporarily granted a reprieve from paying market rates for their transmissions,

To the extent the Radio Broadcasters are aware of third-parties that monitor their transmissions, such as BDS (see
Radio Broadcaster Comments at 7), and have the capability to provide information consistent with the proposed
regulations, SoundExchange would likely not object to receiving recordkeeping data from a third party on behalf of
an individual broadcaster, provided that the report submitted by the third party complied with the proposed
regulations and also included the information on play frequency that is necessary for the allocation of royalties. See
Interim Regulations, 69 Fed. Reg. at 11524 ("For those services that lack the technological ability to report the
actual number ofperformances, or choose not to report such information, the Aggregate Tuning Hours, Channel or
Program Name, and Play Frequency information must be reported for each sound recording."); id. at 11525 ("Under
no circumstances may a service fail to report any data in the performance data field when submitting a record of use
of a sound recording); id. ("Aggregate Tuning Hours and Channel or Program Name are not sufficient, by
themselves, to permit an equitable distribution of royalties.... Consequently, it is necessary for services that elect
not to report Actual Total Performances to report the number of times each sound recording is played during the two
week reporting period.").'ee Comments of Radio Broadcasters at 6.

Id. at 9-10.
Unfortunately, licensees have not provided the CRB with an accurate picture of the broadcasting practices of

noncommercial entities. Whereas each of IBS and Vi/HRB have portrayed noncommercial entities as incapable of
providing comprehensive reports of use in electronic form, SoundExchange submitted evidence indicating that
several college radio stations do in fact track each sound recording transmitted, frequently doing so electronically.
See Comments of SoundExchange at 19-20 k, Exhibits N-Q. WHRB is also now making its transmissions through
Live 365, which is capable of providing the reports of use requested by SoundExchange. Id. at 18, n.l2.



comprehensive and electronic reporting cannot be justified under a cost-benefit analysis. These

arguments are without merit. First, the Copyright Office has previously rejected the arguments

that noncommercial entities are entitled to an exemption from reporting. Second, it is improper25

for the noncommercial entities to attempt to rely upon the non-precedential rates and terms that

were adopted pursuant to the Small Vfebcaster Settlement Act of 2002 ("SW'SA") in this

rulemaking. SWSA expressly states that:

Neither subparagraph (A) nor any provisions of any agreement entered into pursuant to
subparagraph (A), including any rate structure, fees, terms, conditions, or notice and
recordkeeping requirements set forth therein, shall be admissible as evidence or
otherwise taken into account in any administrative, judicial, or other government
proceeding involving... the establishment of notice or recordkeeping requirements
by the Librarian of Congress under paragraph (4) or section 112(e)(4).

Third, there is no basis for the CRB to conclude that the below-market rates established for

noncommercial entities pursuant to SWSA will be adopted as the rates for the 2006-2010 rate

period. Thus, any rehance on those de minimis fees would be misplaced. Congress has amended

Section 114 of the Copyright Act twice since December 2002 and on each occasion Congress has

not made special accommodations for noncommercial entities, whether on rates or notice and

recordkeeping. Therefore, the CRB cannot conclude that Congress intended for noncommercial

entities to avoid the reporting obligation that exists for all Section 114 statutory licensees.

Finally, although SoundFxchange may at one time have considered supporting the

creation of a working group among copyright owners, performers, and licensees to hammer out

format and delivery specifications for submission to the Copyright Office, SoundExchange

unfortunately has come to believe that such an effort now would be unproductive.

See Comments of intercollegiate Broadcasters, Inc. ("IBS") at 2.
1nterim Regulations, 69 Fed. Reg. at 11521 4 n.12.
Smal1 Webcaster Settlement Act of 2002, Pub. L No. 107-321, 116 Stat. 2780, 2782 (Dec. 4, 2002) (emphasis

added).



SoundExchange's view is the result of the licensees'ailure to submit good faith proposals that

would satisfy their statutory obligation to provide reasonable notice and their increasingly

ridiculous arguments (such as their demand that SoundExchange monitor webcasting or

broadcast simulcasting transmissions}. Moreover, SoundExchange believes there is no statutory

basis for the CRB to create a "collaborative-based, standard-setting forum under the auspices of

the Library of Congress."

SoundExchange recognizes that the CRB has been frustrated by the parties'nability to

reach agreement, but that does not alter the CRB's obligation under the statute. The CRB must

weigh the evidence that has been presented in this rulemaking and adopt regulations consistent

with that evidence. Because the licensees have failed to introduce evidence as opposed to

argument of counsel, the specifications proposed by SoundExchange should be adopted. The

licensees should not be permitted to again defer their obligation to provide reports of use by

claiming that they will now work in a collaborative manner through a working group. They had

their chance to make constructive contributions to the deliberative process and have failed to do

so. They have been avoiding their reporting obligations for years and their actions are harming

copyright owners and performers. SoundExchange cannot presently allocate the nearly fourteen

million in royalties that have been collected for the period April l, 2004 through May 30, 2005

from eligible nonsubscription transmission services, new subscription services, or services

making exempt transmissions to business establishments due to the lack of data needed to

allocate such royalties. No further delay is warranted, and the CRB should adopt reporting

regulations without further delay so that the copyright owners and performers can receive the

royalties to which they are entitled.

'upplemental Comments of Harvard Radio Broadcasting Company (hereinafter "WHRB") at 30.



In the remainder of these Reply Comments, SoundExchange will only address a handful

of the issues raised by opposing parties. As many of the arguments made by licensees lack

supporting evidence or are recycled from previous filings, SoundExchangc relics upon its

previous filings in this rulemaking for rebuttal.

II. LEGAL AND POLICY QUESTIONS

A. Detailed Reportine Regulations Are Essential

The Radio Broadcasters have complained that the proposed format and delivery

specifications are too detailed and "go far beyond what Congress could possibly have considered

to constitute 'reasonable'equirements." IBS has said that it "does not believe that Congress

has required the CRJs 'to prescribe particular formatting and deb very requirements's detailed

in the NPRM." But Congress estabhshed a scheme whereby copyright owners and artists

would receive royalties for the public performance of their sound recordings via digital audio

transrnissions. In order for copyright owners and artists to be paid on a per sound recording

basis, it is essential to know the sound recordings transmitted under the statutory license. The

party best suited to provide that information is the transmitting entity. This is why Congress

included language that requires for "records of... use... [to] be kept and made available by

entities performing sound recordings." 'here can be no question that Congress intended for

licensees to provide copyright owners with data on the sound recordings transmitted. Similarly,

there can be no question that the CRB has the authority and the mandate to specify the precise

content and format of such reports.

Comments of Radio Broadcasters at 3.
Comments of IBS at 5.
17 U.S.C. f 114(g)(2)(D).
17 U.S.C. tt 114(t)(4)(A) (emphasis added).
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Because unlimited numbers of services could rely upon the Section 114 statutory license,

detailed and highly technical format and delivery specifications must be adopted. %hile some

commenting parties have suggested that SoundExchange should bear the burden of developing a

system that would be flexible enough to accept reports of use from thousands of licensees using

untold numbers of di fferent software programs, it defies logic that such a system could work.

First, the materials on EDI submitted by SoundExchange in its initial comments and as Exhibit A

to these Reply Comments indicate that electronic reporting requires specificity. Second, by

failing to introduce declarations from expert consultants that such a system would be workable,

the licensees'ave failed to provide even an iota of evidence to support their arguments, which

therefore should be flatly rejected.

B. Samole Reoortine is Neither Reasonable Nor Supported bv Record Evidence

As noted above, Soundaxchange has submitted two studies that rebut the suggestion that

sample reporting is reasonable. By failing to analyze their own records of use and compare

sample periods to census data (which they necessarily possess), the statutory licensees have

forfeited their right to claim that sample reporting is reasonable. DiMA, for example, states that

"fs]ampling, though 'imperfect,'istorically produces reasonably accurate results and reliable

proxies that fairly compensate rightholders." Yet where is the evidence from DiMA's

members that sampling of their monthly transmissions would be reasonably accurate and create

reliable proxies? Moreover, if DiMA is correct that census reporting would track tens of

millions of performances, which would generate thousands of dollars in royalties for artists and

Comments of Radio Broadcasters at 9 ("[T]here are literally thousands of Section 112 and i l4 statutory licensees
— consisting of radio broadcasters and others — who employ a myriad of software applications to schedule and play
music.").

ommenis of DiMA at 4.



copyright owners, then the artists performing on and copyright owners of those recordings

should be paid for that exploitation, but that is only possible with census reporting.

The CRB must conclude that, based on the record in this proceeding, there is no evidence

to support sample reporting. Cursory references to the practices of ASCAP and BMI, without

even disclosing the sampling methodologies applied by those organizations, are insufficient for

concluding that sample reporting under Section 114 is warranted. SoundExchange's studies

have shown that sample reporting will deprive enormous numbers of copyright owners and

performers of royalties, an outcome that is not reasonable.

C. Statutorv Licensees Are Oblit ated to Provide Copvripht Owners with Notice of
Use of Sound Recordings and Cannot Shift the Burden of Recordkeepinp to
Copvripht Owners and Performers

Statutory licensees, not surprisingly, believe that SoundExchange should bear the burden

of enabling reporting by thousands of services. According to the Radio Broadcasters,

[i]t would be far more efficient to require SoundExchange to make reasonable
modifications to its music use processing software to enable it to accommodate a variety
of music use reporting formats... than to force each of the licensees to create music use
reports in a single dictated format that does not take into account either the capabilities
and limitations of their software (if they use software at all} or the size of their labor
pool.

As noted above, Radio Broadcasters have failed to provide any evidence to support this

position. First, Radio Broadcasters have fai1ed to submit evidence that it is more efficient for

SoundExchange notes that in addition to sample reporting, ASCAP and BMI each undertake extensive, additional
efforts on their own to monitor transmissions by broadcasters. According to a witness who testified on behalf of
statutory licensees in the first webcaster arbitration, ASCAP, BMI, and SESAC "distribute royalties based, inter
alia, on data thev have obtained from survevs and other third nartv sources at their own cost." Comments of Radio
Broadcasters at 6-7 (citing In re Digital Performance Right in Sound Recordings and Ephemeral Recordings, Docket
No. 200-9 CARP DTRA I &2, Written Rebuttal Testimony of Ronald Gertz, $ 12 n.9 (Oct. 4, 2001)) (emphasis
added)-. see also Ryan Underwood, BMI*s Move Stirs Un Technologv Battle, Tennessean.corn, Sep. 12, 2005,
available at
htto://tennessean.corn/aoos/obcs.dll/article?AID=/200509 l2/BUSINESSOl/509120345/1044/BUSINESS {visited
Sep. 16, 2005) (describing BMI and ASCAP efforts to acquire and develop monitoring applications to track public
performances of musical works).

Comments of Radio Broadcasters at 9.
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SoundExchange to develop a system that can handle reporting from untold numbers of licensees

and unidentified music use processing software programs than for the individual licensees to

report the data in a common format. To the contrary, the evidence submitted by SoundExchangc

indicates that for the automated exchange of data, fixed standards need to be adopted that are

agnostic across software platforms. Second, Radio Broadcasters have failed to identify more

than three music use processing software programs and the capabilities or limitations of those

programs. Without detailed specifications on the different software applications in the market or

information on their limitations, the CRB cannot conclude that those applications, either in their

current form or through minor modifications, are incapable of providing data in the format

proposed by SoundExchange. Third, Radio Broadcasters provide no evidence on how easy or

complicated it would be for SoundExchange to develop systems capable of receiving reports of

use in multiple formats without common standards. That is because, as SoundExchange's sworn

evidence shows, those costs would be very substantial.

At bottom, thc bulk of the licensees'omplaints are based on their claim (which

SoundExchange disputes} that there are no tools/software in the marketplace to allow them to

report in the manner that SoundExchange has proposed. Even if true (and it is not), that problem

will be solved the day the CRB issues rulings that make clear the specific format f'r reporting.

As soon as that occurs, there will be no shortage of available tools being developed for the

licensees.

Noncommercial entities have also argued that copyright owners and performers should bear the burden of
recordkeeping because educational radio stations, staffed by students/volunteers, cannot be burdened with modern
reporting requirements. Yet to the extent that campus webcasting is supposed to "develop students'kills in
management techniques, programming techmques, applied engineering, music, etc.," it is not credible to claim that
basic computer skills — which are prerequisite for other radio jobs — and providing reporting required of commercial
stations is not part of their education. See, e.g., htt://www.beav eb.or 04 obs/'obshu html (advertisement for
general manager position of Seton Hall University radio station describing knowledge of Excel as "essential")
(visited Sep. 16, 2005).



III. SPKCIFIC FACTUAL QUESTIONS

A. Spreadsheets

SoundHxchange has provided detailed information on how spreadsheets can be used to

provide reports of use and how easy it is to complete those spreadsheets. Contrary to the

unsupported claims of Radio Broadcasters, no one would need to, among other things, "arrange

the fields in the required order" or "convert the spreadsheet into ASCII format." The template

created by SoundExchange would do that, and licensees would simply need to input identifying

information for each sound recording transmitted and provide the other minimal information

needed to complete a report of use, such as naming the file with the appropriate information. As

SoundExchange has previously explained, this should be easy for anyone simulcasting over the

Internet.

B. Commerciallv Available Software is Either Available or Soon Will be
Followina the Adoption of Regulations

SoundBxchange has long maintained that once format and deli very specifications are

38established, vendors will develop products that provide reports of use in the required format.

The comments submitted by Harvard Radio Broadcasting Co., Inc. {"WHRB") indicate that this

is already happening. WHRB identified a company called Spinitron as providing a beta product

that allows webcasters to create play logs and, according to WHRB, Spinitron believes it will be

able to modify its current beta product to generate reports of use in the proposed format. If a

two-person outfit such as Spinitron is confident that it can modify a beta product to generate

Section 114 reports of use, then it is difficult to imagine that the companies that developed RCS

Selector, MusicMaster, and PowerGold could not make similar modifications.

'omments of Radio Broadcasters at l4.
Comments of RIAA in Docket No. RM 2002-lA at 35 (Apr. 5, 2002); Reply Comments of RIAA in Docket No.

RM 2002- l A at 43-45 (Apr. 26, 2002).
Supplemental Comments of Wl~ at 13.



Similarly, several of DiMA's members are currently providing electronic delivery of

reports of use to SoundExchange and those companies must have either developed their own

software to generate the reports of use or they are relying upon third-party products. Radioio

identifies its own custom-developed software and some of its capabilities but then fails to explain

why its software cannot provide reports of use in the format requested by SoundExchange.

Radioio also fails to disclose how long it took and what it cost to develop that custom

application.

'hus, both the evidence and common sense demonstrate that commercially available

tools are currently available and more v ill be available as soon as the CRB issues regulations,

C. The Development of a Web-Based Reoortina Application Would Imoose
Significant. Additional Costs Upon Copvrieht Owners and Performers and Should
Not be Mandated bv the CRB

SoundExchange submitted detailed information on the issues and range of costs involved

in developing a web-based reporting application." No other entity has identified for the CRB

the complexity or cost involved in developing such an application. Instead, lawyers have made

arguments, unsupported by evidence, that SoundExchange should be able to develop such an

application without much difficulty. For example, Radio Broadcasters argue that because BMI

has a web-based tool, it must be reasonable for SoundExchange to incur this cost. However,

Radio Broadcasters failed to introduce any evidence on how much BMI spent to develop its web-

based tool although SoundExchange suspects that BMI spent several million dollars. But

without evidence as to the actual costs incurred by BMI, the CRB cannot conclude that such

" Comments of Radioio at 5-6.
"'lthough Radioio appears to have the technological capability to generate reports of use, SoundExchange is not
aware ofany reason why Radioio has failed tn pay statutory royalties for any period after September 2004. Because
it is still making transmissions of sound recordings but failing to pay royalties, Radioio is likely infringing the
copyrights of many different copyright owners.'ee Comments of SoundExchange, Exhibit A, Declaration of Shane Sleighter at 7-10.

Comments of Radio Broadcasters at 18-19.



expenditures would be reasonable. Radio Broadcasters have also failed to account for the size

differences between BMI (which recently announced revenues of more than $728 million for its

most recent fiscal year) and SoundExchange {an organization that collected only $ 19 million in

statutory royalties in 2004). Therefore, to look to what BMI has in order to determine what

SoundExchange should do is unavailing.

SoundExchange believes the CRB lacks the authority to impose upon copyright owners

and performers, or their agent, SoundExchange, the types of expenditures that have likely been

incurred by BMI to develop a web-based reporting tool. Moreover, such expenditures, to benefit

the licensees, cannot be justified at the current level of statutory royalty payments, Thus, the

CRB must reject the suggestion that SoundExchange be compelled to accept the delivery of

reports of use via a Web site.

D. The File Namine Protocols Proposed bv SoundExchanee are Not Burdensome
and the CRB Should Adoot a Single Standard for File Namina

As SoundExchange has explained, there is nothing cumbersome about naming a file with

start and end dates in the form 'DDMMYYYY." However, what is most important is that the

CRB adopt a single standard for the reporting of dates by all services providing reports of use

under 37 C.F.R. g 270.3, whether that be "DDMMYYYY" or "~DYYYY," or even some

other format. As Mr. Sleighter explained in his declaration, final regulations cannot allow

licensees to provide date ranges in any fortnat they choose. Such flexibility would impose

tremendous burdens on SoundExchange.

'ee BMI Posts World's Highest Performing Rights Revenues; Tops $700 Million-Plus Milestone (Sep. 12, 2005),
available at httni/www.bmi.corn/news/200509/20050912a.asn (visited Sep. 14,2005).

Comments ofSoundExchange, Exhibit A, Declaration of Shane Sleighter at 10.



Because numerous services are already providing reports of use voluntarily using the file

naming protocols proposed by SoundExchange'nd because no evidence has been submitted to

support another naming convention, SoundExchange requests that the CRB adopt the convention

proposed by SoundExchange.

E. Providint. Reports of Use With Headers

I. Providing Reports of Use with Headers is Not Burdensome

SoundExchange created the option for services to provide reports of use with headers at

the request of several DiMA members. These companies had requested that SoundExchange

accept reports with headers because their inclusion would enable licensees to review the headers

in a file and determine the contents of the file. SoundExchange was told that this would help the

licensees in managing their own reporting obligations. Without headers, the contents of a file

could only be determined by uploading and processing the file or otherwise examining the

contents

SoundExchange accommodated this request even though it was not receiving reports with

headers from the preexisting subscription services. The preexisting subscription services do not

provide any header information in their reports of use, they simply have to provide the data in the

order and using the field delimiters and text indicators specified in the regulations.

If services do not want to submit reports with headers, they can choose to provide reports

without headers. The option of reports with headers, however, provides greater flexibility for the

service. They can choose text indicators and field delimiters provided that such characters do not

appear in the reported data for the reasons explained by Mr. Shane Sleighter. But to the extent

licensees are claiming that providing reports with headers would be overly burdensome or costly,

" See id. at 6.
" See 37 C.F.R. Iili 270.2(e) k (g).



there has been no evidence submitted to support this argument — only argument of counsel. For

example, the Radio Broadcasters allege that "[tjhere would be significant costs incurred, and no

appreciable corresponding benefits, from requiring services to report the first six lines of

information set forth in SoundExchange's proposal" or to provide start and end dates for a data

file.'ut those burdens and costs are not identified. In fact, one must question the argument of

counsel that typing in the (I) name of a service, (2) name of a contact person, (3) street address,

(4) city, state, zip, and country, (5) phone and (6) e-mail would be burdensome, particularly

where this information could be prepared once and copied to successive reports of use as

required.
49

Further, for services to maintain that the information requested in the first six rows of

data can easily be obtained from the Notice of Use of Sound Recordings filed with the Copyright

Office is unavailing. First, licensees are not required to serve a copy of the Notice of Use upon

SoundExchange. Second, the first six rows of header information are requested so that a report

of use can be tied to a particular licensee with the name of a contact person in the event of a

problem. To argue that SoundExchange can obtain the information elsewhere is like saying a

taxpayer should not have to include their name, address, and social security number on Internal

Revenue Service ("IRS") Form 1099 because the IRS is already in possession of that information

for each taxpayer — or at least for those who previously submitted tax returns. This argument is

without merit.

" See Comments of Radio Broadcasters at 27-28; id. at 27 ("[T]he labor costs that services would incur from having
to insert [first six rows of data] into each and every music use report would be substantiah").

Radioio alleged that the inclusion of the limited information requested in rows 1 though 13 "would create massive
files." Comments of Radioio at 3. To test Radioio's allegation that "massive" files would result from completing
the first thirteen rows of information in a file with headers, SoundExchange created an Excel spreadsheet using the
name of undersigned counsel and a service name of SoundExchange.corn, and also completed the other eleven rows
of data as required in a file with headers. The result was a file of less than 13 kilobytes.

Comments of Radio Broadcasters at 26.



2. Reports of Use With or Without Headers Cannot Vary in Order

Radio Broadcasters have argued that there is no need for the regulations to fix the

sequence in which data is reported, However, they once again fail to provide any support for

this proposition — and certainly not a supporting declaration from an expert software developer,

In contrast, the Declaration of Shane Sleighter indicates that "while software is smart enough to

know when data fields are in a delimited file, it is not capable of determining what order data is

»52

As has been noted previously in these Reply Comments, it is not sufficient for licensees

to argue that SoundExchange's system can "readily, and reasonably" be modified to

accommodate the various reporting orders and formats that could be utilized by untold numbers

of licensees. Because licensees have failed to disclose the capabilities of their software, there

is no way for the CRB to gauge the cost or amount of work that would be required for

SoundExchange to modify its systems to accommodate all of these various systems. There is no

doubt that the costs would be substantial,

It is essential that the CRB adopt regulations that fix the order of data to be reported by

licensees. While flexibility could be appropriate if reports of use were provided in extensible

markup language ("XML"), that format requires a much greater level of sophistication by the

licensees, which the Radio Broadcasters claim does not exist, particularly among those stations54

still scheduling music in DOS or tracking sound recordings transmitted on note cards. Further,55

'ee id. at 29.
See Comments of SoundExchange, Exhibit A, Declaration of Shane Sleighter at 14.

'omments of Radio Broadcasters at 31.
ld. at 14-15
SoundExchange questions how, on the one hand, noncommercial emities can claim that their student volunteers

lack the sophistication to provide reports of use in the format requested by SoundExchange but, on the other hand,
propose that the CRB adopt XlvIL, a reporting language requiring a high degree of technical competence, as the
format and delivery standard. See Comments of O'HRB at 19-20. To the extent some commenting parties believe

21



XML would still require the development of standards, such as the tags that would identify the

data surrounded by the tag.

Radio Broadcasters also allege that "the eleventh and twelfth lines of proposed

information (text indicator and field delimiter) should simply be read and identified from the

header row or the lines of data themselves, as the field delimiter will always be thefirst

character that appears in a row of data and the text indicator will always be second." As there

is no support cited for this statement — which is simply incorrect — we do not know how or why

the Radio Broadcasters got this so wrong. However, if data is reported as SoundExchange

requested,

"NAME OF SERVICE"("TRANSMISSION CATEGORY")"FEATURED
ARTIST )"SOUND RECORDING TTI"LE"("ISRC")"ALBUM TITLE" j"MARKETING
LABEL j ACTUALTOTALPERFORMANCES I"AGGREGATETUNING
HOURS+I+CHANNEL OR PROGRAM NAME~I~PLAY FREQUENCY

the first character in the data row would be the carat (*) mark, which could be a text separator,

not a field delimiter, but the second character in the data row would be the first character of the

name of the service, not a field delimiter.

3. Field Delimiters and 7 ext Indicators May Vary in a Report With Headers
Provided that the Delimiter or Text Indicator Does Not Appear in the
Data Reported

As Mr. Sleighter explained in his declaration, licensees have the flexibility to use

delimiters and indicators of their choosing provided that such delimiters and indicators do not

appear in the data being reported. If field delimiters or text indicators were to appear in a data

XML would be a more appropriate reporting format, SoundExchange notes that those advocates have failed to
submit to the Copyright Office, the CRB, or SoundExchange any proposed specifications for consideration and
review.

See Comments of SoundExchange, Exhibit A, Declaration of Shane Sleighter at 14-15.
Comments of Radio Broadcasters at 28-29 (emphasis added).
Comments of SoundExchange, Exhibit A, Declaration of Shane Sleighter at 15-20. For example, if Radioio wants

io use a delimiter ofa double colon "::" (Comments of Radiolo at 3) in a file with headers, then SoundExchange



field, however, then SoundExchange's system wouM read the reported data incorrectly and

SoundExchange would not be able to process a log automatically. Also, while Radio

Broadcasters say that "[i]t is a simple matter for software to locate and recognize the characters

used in a particular file as field delimiters and text indicators and to treat them accordingly,"

this is merely the argument of counsel and there is no independent support for this statement. If

these solutions were so simple, then one is left to wonder why these simple solutions could not

be adopted by the licensees.

F. Abbreviations Increase Costs and Inefficiencies in Los Processint

Several licensees have suggested that the use of abbreviations should be permitted and

that common abbreviations would not increase the burden on SoundExchange to process reports

of use. Radio Broadcasters, for example, suggest that common abbreviations can be easily

recognized by SoundExchange's software using "fuzzy" matching. According to the Web site

www.scarchenginedictionarv.corn,

[f]uzzy matching attempts to improve recall by being less strict but without sacrificing
relevance. With fuzzy matching the algorithm is designed to find documents containing
terms related to the terms used in the querv. The assumption is that related words (in the
English language) are likely to have the same core and differ at the beginning and/or end.
A search for "matching", for example, would also return documents containing match,
matched etc. Unfortunately it will also return documents containing unrelated words like
matchbox etc."

As the above definition indicates, "fuzzy matching" can assist in narrowing potential

matches but it will require SoundExchange staff to manually review thousands of data entries to

could receive and process a report with that delimiter provided that the double colon did not appear in any data field.
However, contrary to the assertions of V/HRB, comma separated values, although widely adopted for certain data
reporting, cannot be used in reports of use provided pursuant to Section 114(f)(4)(A) because commas frequently
appear in the names of sound recordings, albums or performing artists. See Comments of SoundExchange, Exhibit
A, Declaration of Shane Sleighter. at 18-20 dt: Tabs 2X.
'omments of Radio Broadcasters at 31-32 (emphasis added).

Ld. at 35." httnJ/www.sesrchenainedictionarv.corn/terms-fuzzv-matchina.shtml (visited Sep. 15, 2005).
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ensure that fuzzy matches correctly identify the artist or copyright owner to be paid for the

performance of a specific recording (e.g., someone would need to manually review the word

"matchbox" to delete it as a possible match to the searched term "matching"). Because human

intervention decreases processing efficiency and increases costs, SoundExchange questions how

a proposal to allow the use of abbreviations can be warranted — particularly when the services

will have the product (either physical or digital) identifying without abbreviation the requested

information. SoundExchange is simply asking that licensees be required to provide information

as it is presented on the product from which they obtain a sound recording. If abbreviations are

not used on the underlying product, SoundExchange should not have to guess the abbreviating

conventions used by each of thousands of potential statutory licensees. Similarly, if a sound

recording is released with "JR." as part of an artist's name, then the service would not be

submitting an abbreviation if it submitted "JR." in its report of use. The regulations should

require that services report data as it is displayed on the product from which a sound recording is

obtained.

G. Commercial Databases Are Available to Statutory Licensees and the CRB Lacks
Authoritv to Expropriate SoundExchanee's Proprietarv Database for the Benefit
ofLicensees

Not surprisingly, licensees are once again seeking a regulation that compels

SoundExchange to turn over all of the data that exists in its proprietary database. Although the

information stored in SoundExchange's database, which information was obtained from

Radio Broadcasters themselves have noted that there are "ftloo many permutations for rules to anticipate fully all
abbreviations." Comments of Radio Broadcasters at 35.

Licensees should be aware that they are frequently in possession of information on new releases far in advance of
SoundExchange's receipt of such information, thus making the SoundExchange database substantially less reliable
than might otherwise be expected. In addition, the Section ) 14 statutory license does not require copyright owners
to provide a common agent with identifying information for individual sound recordings. As noted previously, the
only reporting obligation Congress has created in Section 114 is for licensees to provide copyright owners with their
notice ofuse of specific sound recordings.
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copyright owners, featured recording artists, foreign performing rights societies, and commercial

vendors, in addition to raw data contained in reports of use provided by licensees, may contain

information of a factual and not proprietary nature, the organization and compilation of the

database is proprietary and highly valuable. Therefore, and contrary to WHRB's argument,

SoundExchange should not be compelled to make this database available to the public without

compensation.

In arguing that SoundExchange should be compelled to provide access to its database, the

licensees are essentially saying that services like Lexis and Westlaw must also be compelled to

provide free access to their database of court decisions because those decisions are in the public

domain. This is an absurd argument when applied to Lexis and %'estlaw and is similarly absurd

when applied to SoundExchange. The CRB lacks the authority to expropriate SoundExchange's

database for the benefit of licensees.

Furthermore, in arguing that access to SoundExchange's database would ease the

reporting burden and costs on licensees, the licensees have failed to introduce any evidence (I)

supporting their financial claim that their burden would be eased or (2) specifications on how

interaction with the SoundExchange database would function. If the hcensees wanted a

complete version of the database delivered to them in machine readable form, then they have

failed to submit detailed specifications on how that EDI would occur.

In seeking access to SoundExchange's database, the licensees have also failed to disclose

to the Copyright Office or the CRB other available resources. Two of the best known music

The Radio Broadcasters say that it "would be tremendously useful if [the SoundExchange database) had the
ability to 'sync up'ith the services'usic information databases," but they fail to provide any guidance on how
that "syncing up" would occur. Comments ofRadio Broadcasters at 36. Unfortunately, the Radio Broadcasters. as
usual, make statements but then fail to provide sufficient evidence to evaluate their suggested approach.

The easiest reference source available to licensees will always be the product from which they obtained the sound
recording transmitted under statutory license.

25



databases are offered by AMG and Gracenote. The AMO allmusic Web site,

www.allmusic.corn, for example, provides a robust database that is free for noncommercial

purposes. But if a service wishes to use the database for commercial purposes, then they must

obtain a license and presumably pay a royalty to the owner of the database. The database of

sound recording information offered by Gracenote, www.pracenote.corn, reportedly contains

4,025,621 CDs and 51,445,542 songs. The Gracenote database is free-of-charge for personal

and non-commercial use, but may be available as a resource to statutory licensees under a

license. If licensees wish to obtain access to a database of sound recording metadata, then they

are free to purchase a license to use commercially available products, just as they purchase

licenses for many of their other business needs. However, they have no right to expect free

access to SoundExchange's proprietary database that was built with the royalties that would

otherwise have been distributed to copyright owners and performers.

66The Frequently Asked Question ("FAQ"} section of the All Music Guide database has the following question and

answer:
I am interested in using the allmusic content for business purposes.

The AMG Web sites are for non-commercial use only. Per our Terms of Service, any use of the site for
commercial purposes is prohibited without prior arrangement. If you are interested in using the site for such
purposes, or if you wish to license AMG content databases, please contact us for further information.

httni//www.allmusic.corn/ce/arne.dll?mamuilksa1=32:arne/info oases/a faa general.html (visited Sep. l5, 2005).
See Gracenote Music Search homepage, available at httuJ/www.eracenote.corn/urof/music/index old.html

(visited Sep. 15, 2005). Gracenote also appears to offer applications that enable users to create playlists (Gracenote
Playlist ) and identify music for both CDs and individual music files (Graceuote MusicID ). See Exhibit B
attached hereto. It would appear as though these applications could assist licensees in providing the reports of use
requested by SoundExchange but, again. the licensees have neither identified these applications nor explained why
they could not provide the very information the licensees seek to expropriate from SoundExchange.

See Giacenote FAQ at ht tnJ/www.oracenote.corn/cornorate/FAOs.html (visited Sep. 15, 2005).
WHRB identiTies a music metadata database offered by MediaUnbound, Inc. See Comments nf WHRB at 26,

n.21. A review of the website for MediaUnbound, Inc., www.mediaunbound.corn, does not indicate the cost for
licensing the database but there is no indication that MediaUnbouud's Audiolnsight~ system is available gratis. If
the President and CEO of MediaUnbound. Michael Papish, who also signed WHRB's Supplemental Comments, can
demand licensee fees for the use of MediaUnbound's music metadata database, SoundExchange questions how he
can in good faith argue for the expropriation of SoundExchange's database when such expropriation would
materially benefit his own company. His proposals and motives — and those of WHRB — must be carefully
scrutinized.
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H. The Deliver of Multi le Data Files is No Lon er Feasible

Although SoundExchange had previously proposed to allow services to submit multiple

data files per reporting period, the services'ociferous objection to that proposal resulted in

SoundExchange's developing systems that required the inclusion of all reporting information by

transmission type in a single file. It is therefore unreasonable to compel SoundExchange to incur

additional expenses to develop report processing capabilities to handle multiple data files when

the services had the option of accepting this method over three years ago but then chose to reject

it in an attempt to discredit the RIAA and SoundExchange.

By way of background, SoundExchange'ad originally proposed that licensees provide

two reports of use for every reporting period: (I) a Playlist Log that would detail the sound

recordings transmitted and (2) a Listener Log that would track transmission activity. 'oundExchangeproposed to overlay the Listener Log, which would not contain personally

identifiable information, on the Playlist Log and then determine the amount of listenership for

each sound recording transmitted in order to calculate the amount of royalties that should be

allocated to each of those recordings. Sound recordings transmitted to more listeners would

receive more royalties than those transmitted to fewer listeners.

SoundExchange believed that its proposal for a Listener Log and Playlist Log would

allevtate potential burdens on licensees because SoundExchange would incur the time and

expense of marrying up data on sound recordings transmitted with the amount of listenership to

those recordings. However, even before comments were filed in response to the February 7,

At the time the petition was filed, SoundExchange was an unincorporated division of the MAA.
'IAA Petition for Rolemaking to Estabhsh Notice and Recordkeeping Requirements for the Use of Sound

Recordings In Certain Digital Audio Services (May 24, 200l).
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2002 NPRM, SoundExchange received so many complaints from licensees that it abandoned

the proposal for a separate Listener Log and Playlist Log. This is why the record of comments

filed in response to the February 7, NPRM has licensees objecting to a proposal that

SoundExchange simultaneously withdrew.

In objecting to a Listener Log, licensees complained that it would create additional

burdens for them, including having to obtain streaming logs from third parties and providing

enormous amounts of data. According to the Radio Broadcasters, they

[t]ypically use third party services to stream their broadcast programming over the
Internet. Most do not receive server records from their respective service providers on a
listener-by-listener basis. In response to broadcaster inquiries, these third patties report
that such logs may be technical)y feasible, but would require expensive developtnent
work to implement. Of course, Broadcasters would be forced to rely upon the accuracy
of third-party data rather than attesting to it themselves.

The Radio Broadcasters are making similar arguments today — but they'e switched sides and are

now advocatingfor a Listener l.og. In their most recent comments the Radio Broadcasters said:

It is not only possible, but logical and feasible, for certain categories of data to be
submitted in separate files. For example, for services reporting under the ATH option,

allowing the separate submission of ATH listerier data is a critical element that the format
regulations should permit. For radio stations, music playlist data and listener data come
from separate and wholly unrelated sources. While playlist data typically is output from
a station's music scheduling software or digital automation system, listener data comes
from a station's stream provider. If radio stations were required to submit these two
vastly different types of data in the same file, stations would be forced to add a field to
their playlist data and then manually input ATH data into that field, thus significantly
increasing their reporting burden.

Notice of Proposed Rulemaking for Notice and Recordkeeping for Use of Sound Recordings Under Statutory
License, Docket No. RM 2002, 67 Fed. Reg. 5761 (Feb. 7, 2002).

Comoare Joint Comments ofRadio Broadcasters in Docket No. RM 2002- l at 54-55 (Apr. 5, 2002); Comments of
Beethoven.corn in Docket No. RM 2002-1 at 3-4 (Apr. 5, 2002); Comments of the Electronic Frontier Foundation,
the Electronic Privacy Information Center, Fresno Free College Foundation, KFCF (SS. I FM), and KPFA Radio in

Docket No. RM 2002-1 at 3 (Apr. 5, 2002) with Comments ofRIAA in Docket No. RM 2002-1 at 32-33 & n.7

(Apr. 5, 2002).'ee Joint Comments ofRadio Broadcasters in Docket No. RM 2002-1 at 55 (Apr. 5, 2002).
" ld.

Comments of Radio Broadcasters at 38-39.



Although it is not surprising that the Radio Broadcasters changed their position on this

issue, they often appear to do so simply to object to any proposal submitted by SoundExchange.

If the Radio Broadcasters believe that it is easier for them to provide two data tiles to create a

single report of use for a reporting period, then they should have said that back in 2002 and

suggested amendments to the proposal set forth in the Copyright Office's February 7, 2002

NPRM. But for them to object to a proposal of two data reports in 2002 without providing a

constructive alternative, remain silent for three years, and now, after SoundExchange has

expended several million dollars to develop systems designed to, among other functions, process

a single, unified report of use, and propose that licensees be permitted to provide what is akin to

a Playlist Log and a Listener Log, raises questions about whether this is in fact a good faith

proposal. After all, if the Radio Broadcasters were now advocating the adoption of regulations

that permitted the delivery of two reports of use similar to a Playlist Log and a Listener Log, they

should have submitted proposed format and delivery specifications for the CRB's and all other

interested parties'onsideration.

1V. CONCLUSION

After nearly four years, the Copyright Office and the CRB have received proposed format

and delivery specifications from only one party — SoundExchange. SoundExchange has

endeavored to offer licensees multiple options for fulfilling their statutory obligation of

providing reasonable notice of use. In each instance where a dispute has arisen, SoundExchange

has provided evidence — not legal argument — for why SoundExchange's proposals should be

adopted. The same cannot be said of the statutory licensees. Even at this late date they have

failed to offer a single proposal for how data should be formatted and delivered. They simply

say that SoundExchange's proposals are not reasonable, too burdensome, and not consistent with

current industry practice. However, they offer little if any support for their positions; simply the
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argument of counsel. Because SoundHxchange has submitted reliable evidence in support of its

positions, the CRB should adopt the format and delivery specifications proposed by

SoundExchange.

This proceeding has been more than frustrating. The delay in the adoption of complete

recordkeeping regulations has harmed artists and copyright owners. Each day that passes

without format and delivery regulations means another day that SoundExchange cannot

distribute royalties. For the small businesses represented by SoundExchange — and

SoundExchange's constituents are overwhelmingly small businesses — this is unacceptable.

Artists and copyright owners already had to accept an imperfect proxy distribution methodology

when statutory licensees were permitted to avoid their obligation to provide any reports of use

for the period October 28, 1998 through March 31, 2004. And even though licensees had an

obligation to maintain records of use as of April 1, 2004 while awaiting the determination of

format and delivery specifications, SoundExchange expects to hear licensees complain that they

cannot provide any reports for the period April 1, 2004 through the date that the CRB issues

format and delivery specifications because they failed to retain such data. To avoid further

harm to artists and copyright owners, SoundExchange respectfully requests that the CRB adopt

format and delivery specifications without further delay.

See Copyright Office Notice ofProposed Rulemaking in Notice and Recordkecping for Use of Sound Recordings
Under Statutory License, Docket No. RM 2002-) F, 69 Fed. Reg. 42007, 42008 {July ) 3, 2004) {"[W]hile the reports
of the preexisting subscription services may be a reasonably close approximation of the performances of sound
recordings..., it is unavoidable that some copvrinht owners and performers will not receive full compensation for
use of their works and others will receive no compensation at all if their works were performed by webcasters but
not by any of the preexisting subscription services.") {emphasis added).
" See id. at 42009.

30



SoundExchange is available to answer any remaining questions the CRB may have.

Respectfully submitted,

SOUNOEXCHANGE, INC.

R. Grgnstein
neral Counsel

SOUNDEXCHANGE, INC.
1330 Connecticut Avenue, N.W., Suite 330
Washington, D.C. 20036

Dated: September 16, 2005
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Costs Allocable Across Ag
Statutory Licenses
Operating Fmpenses

Personnel
Operating expenses
Member Services
General Legal and Bus. Dev,

Total Operating Expenses

Soundexcilange
Financial St8tement

Inception through Caieri'day 2006

FY2000 FY2001 FY2002 FY2003 Total

194,6S3
1,475,141 1,406,821 2,881,982

317,836 410,394 377,945 1,300,808
68.720 29,46'l 57.054 '155.235

FY2004

1,418,148
481,724

72.881

Apr - Dec 2004 Estimated
Actual Actual 2008

1,094.447 1,700,000
479,296 670,000
100,718 348,000

I
"r

Royalty Systems
Amor5zatton
New Development

Total Royalty Systems

496,031 496,0S1 992,082

496,031 496,031 992,062

496,031

496,031

594,372

594,372

894,931
160,000

1 054 931

Total Costs Allocable Across
All Statutory Licenses

Llcanslng 8 Legal

198 859 390,411 2.441,522 2,362,848 5,393,840 2 467.359 2,336,225 4.443 061

Total Licensing 8 Legal

t

1.635 I' 796 251 I 797.888 I: 469,191 I 295,848 I

Total Expenses 198,859, 390,411 2.44S.157,. 3,159,099 8,191,526 2,936,550 2,631,873 4,44~3061
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SourtdExchange
Financial Statetn'ent

inception through Calendar 2005

Expenses Attributable Per
License

FY2000 FY2001 FY2002 FY2003 Total FY2004
Apr- Dec 2004 Estimate

Actual Actual 2005

Webcasters
Ephemeral

Total Expenses Recon.

Royalties Collected

!

2,682,490 f 1,477,246! $ ,072,465! 1,185,401 f

258.837 f 142.541! 103.483
)

184,284
[

.Q.If, FhAP."it'.CFL
NL'.LPnMii I LP

6161,626: '3386~66 2631.873 4443667

Webcasiers
Ephemeral !

12,795,838:.
1,234,686::

7,792,051 ! . 6,544.616 I 11,251,564
751,865 ( 631,498 ] 1,749,179

Total Royalties Collected

interest income

Attributable to Webcasters
Attributable to Ephemeral

341 659 544,457 367,449 224 991 1.478 555

'75,98/

pEMt'TED

228,111 289,465 935,809

121,840 f 249,672
11,757! 38,814

113,703
10,971

6,162 718 2,'i22 312 3,074 107 3.925,461 32 846 829: 15.632,476 15,548 549 42,172 534

Total interest income Recon.

Total Revenues

Total Revenues Per License

1,478,555

34,325.384

228,111 289,465

15,8 0,587 15,838 014

935,809

43 1Q8~343

Webcasters
Ephemeral & BE8

REMGTED

13,371,825 f 7,905,753 ! 8,666,456 !
11,501,236

1 290 264 I l 762 836 f'43 255 ! 1 787 903

Total Revenues Recon, 6 499,462 2,413,551 3,335,925 4 012.052

Total Note Repaid 3,000,000 138,217

34,325 384 15 8601587 15,838,014 43,10~8343

415 685 575~097 1 915,852
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